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Letters 


Unconstitutional Proposal? 

In his January column, President 
Terry Russell mentioned that one 
possible solution to the perceived 
problem of the time and expense 
necessary to attract well-qualified 
candidates to run for and serve as 
President of The Florida Bar might 
be to have the Board of Governors 
nominate or select the president. 

As the Board of Governors is pres- 
ently constituted, I believe that such 
a system, if implemented, would be 
unconstitutional. Rule 2-3.3(a) of 
the Rules Regulating The Florida 
Bar provides for the disproportion- 
ately low representation of nonresi- 
dent Florida Bar members on the 
Board of Governors. Specifically, 
non-resident Florida Bar members 
are provided only 50 percent of the 
proportional representation on the 
Board of Governors that is accorded 
to resident members of The Florida 
Bar. While I believe the current sys- 
tem is itself unconstitutional, the 
further dimunition of the ability of 
non-resident Florida Bar members 
to participate in the selection of the 
President of The Florida Bar would 
continue and exacerbate the exist- 
ing problem. 

If such a proposal were to be 
implemented, it would surely invite 
a legal challenge. 

Davin P. FRANKEL 
Washington, D.C. 


Spoliation and 
Intentional Tort 

In his January article, “Case of 
the Year: Strasser v. Yalamanchi,” 
the author discussed the Florida 
tort law of spoliation of evidence, 
leaving the impression from Bondu 
v. Gurvich, 473 So. 2d 1307 (Fla. 3d 
DCA 1984), that a cause of action 
for spoliation of evidence may be 
brought as an intentional tort or on 
a negligence theory. 

If the litigants are in federal 
court, however, either in a diversity 
action or on a federal claim, the 11th 
Circuit Court of Appeals requires 
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that spoliation be pled as an inten- 
tional tort. According to Bashir v. 
Amtrak, 119 F. 3d 929 (11th Cir. 
1997), an adverse inference is drawn 
from a party’s failure to rpeserve 
evidence only when the absence of 
that evidence is predicated on bad 
faith. Mere negligence is insufficient 
to give rise to a spoliation action. 

Marcia S. COHEN 
St. Petersburg 


I nominate Michael Cavendish’s 
article, “Case of the Year: Strasser 
v. Yalamanchi” (January) as case re- 
view “article of the year.” I have been 
an avid reader of the Bar Journal 
for many years, and I found Mr. 
Cavendish’s article both extremely 
insightful and well written. I hope 
to see more articles written as well 
as his, and thanks for bringing us 
up to speed on the state of spoila- 
tion claims in Florida. 

KENNETH A. CUTLER 
Deerfield Beach 


Contentious Litigation 

I was immediately gratified to see 
the absolutely succinct and timely 
article, “Grandparents Have Rights 
After All” (January), by Carolyn S. 
Zisser. For over a year now I have 
labored on behalf of a poor family 
whose single daughter’s death of 
brain cancer left two adolescent chil- 
dren without their mother and cus- 
todial parent. While I have been for- 
tunate in effecting temporary 
successor custodianship in the 
children’s grandparents, I am now 
faced with one of the father’s seek- 
ing to obtain permanent custody of 
his paternity-proven daughter, now 
15 years old, for the first time in her 
life. It is the family’s belief that this 
action is merely the latest attempt 
to lessen or shirk child support obli- 
gations that are in extreme arrears. 

Ms. Zisser’s sagacious examina- 
tion cogently focuses upon and 
clearly illuminates what I recently 
discovered: that there is scant au- 
thority on the extremely divisive is- 
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Oath of 
Admission to 
The Florida Bar 


The general principles which 
should ever control the lawyer 
in the practice of the legal pro- 
fession are clearly set forth in the 
following oath of admission to 
the Bar, which the lawyer is 
sworn on admission to obey and 
for the willful violation to which 
disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution 
of the United States and the 
Constitution of the State of 
Florida; 

“| will maintain the respect 
due to courts of justice and ju- 
dicial officers; 

“| will not counsel or maintain 
any suit or proceedings which 
shall appear to me to be unjust, 
nor any defense except such as 
| believe to be honestly debat- 
able under the law of the land; 

“| will employ for the purpose 
of maintaining the causes con- 
fided to me such means only as 
are consistent with truth and 
honor, and will never seek to 
mislead the judge or jury by any 
artifice or false statement of fact 
or law; 

“| will maintain the confi- 
dence and preserve inviolate 
the secrets of my clients, and will 
accept no compensation in 
connection with their business 
except from them or with their 
knowledge and approval: 

“| will abstain from all offen- 
sive personality and advance 
no fact prejudicial to the honor 
or reputation of a party or wit- 
ness, unless required by the jus- 
tice of the cause with which | 
am charged; 

“| will never reject, from any 
consideration personal to my- 
seif, the cause of the defense- 
less Or Oppressed, or delay 
anyone’s cause for lucre or mal- 
ice. So help me God.” 


sue of the proper evidentiary stan- 
dard and burden of proof to be uti- 
lized in custody modification cases 
between parents and grandparents. 
Upon whose shoulders does the bur- 
den fall when parental modification 
is sought? Upon the grandparents 
to prove the parent unfit, had aban- 
doned the child, or that detriment 
would result to the child if custody 
was awarded to the parent? Or, that 
the parent, now rehabilitated, must 
show that there has been a substan- 
tial change in circumstances such 
that the welfare of the child would 
be promoted by a modification? I 
have spent many hours researching 
this issue, and the burden is indeed 
on the parent seeking modification. 
Many jurists fail to apply this bur- 
den correctly. 

This article does an outstanding 
job of clarifying these waters of fam- 
ily discord and divisiveness that I 
feel compelled to thank the Bar Jour- 
nal and author personally because 
it truly helped my understanding. 
This article should be required read- 
ing for all family division judges. 

I travel more knowledgeable and 
confident toward the trial date that 
has been promised to be contentious 
and emotionally wrenching for the 
family—the only family the daugh- 
ter has ever know. Thank you for 
making my journey easier. 

JOSEPH P. GEORGE 
Miami 


A Halimark of Common Law 

The authors of “The Sandoval De- 
cision and its Implications for Fu- 
ture Civil Rights Enforcement” 
(January) lament the U.S. Supreme 
Court’s decision in Alexander v. 
Sandoval to impose on private party 
plaintiffs a burden of proof of inten- 
tional discrimination under Title VI 
of the Civil Rights Act of 1964. To 
the contrary of the authors, I am 
gladdened by the court’s imposing a 
burden of proving intent to discrimi- 
nate, as opposed to merely demon- 
strating a discriminatory effect even 


if unintended. 

By putting private party plaintiffs 
to their proofs of intent, the Su- 
preme Court has affirmed a hall- 
mark of the common law that any 
wrong doing once proved as inten- 
tional is sanctioned by appropriate 
remedies. It is against this glorious 
background that the federal civil 
rights law was originally enacted. 
Hence the soundness of the court’s 
decision. 

Finally, the court’s putting the 
Title VI private civil rights cause of 
action in its proper legal context will 
ensure its longevity. For this all of 
the members of The Florida Bar 
ought to be gladdened and not la- 
menting. 

RosBert S. SCHWARTZ 
Westfield, NJ 


No Bias 

This responds to a letter from 
Leonard Robbins that appeared in 
the February issue of the Bar Jour- 
nal. Mr. Robbins protested what he 
perceived as a bias of The Florida 
Bar Journal in favor of the defense 
bar. As the former editor of the Trial 
Lawyers Section of the Bar Journal, 
I can assure Mr. Robbins that the 
Bar Journal does not favor either 
the plaintiff bar or the defense bar. 

When I served as editor, I made 
repeated requests to the Trial Law- 
yers Section to submit more articles 
that present a plaintiffs point of 
view. Unfortunately, I never received 
as many submissions from the plain- 
tiff bar as from the defense bar. 

I am sure that The Florida Bar 
Journal would be willing to publish 
an article from Mr. Robbins that 
presents a “plaintiffs point of view” 
were he to submit one. 

D. KerrH WICKENDEN 
Naples 


Editor’s Note: The Florida Bar Jour- 
nal guidelines for submission of a 
feature article or section column may 
be found on page 55 of this issue. 


Florida 32399-2300. 


The Florida Bar Journal welcomes letters to the editor. Letters should be 
no longer than 350 words, and may be edited. Letters may be directed 
to Editor, The Florida Bar Journal, 650 Apalachee Parkway, Tallahassee, 
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ne of the most interesting 

activities that I have had 

the opportunity to engage 

in while serving as presi- 
dent has been the role of spokesper- 
son for the Florida legal profession, 
and specifically, with the media. 
Much to our benefit, recent Florida 
Bar presidents have toured the 
state visiting editorial boards of our 
major daily newspapers. Our highly 
capable and well-regarded public 
information staff provides back- 
ground information in advance of 
such visits, including information 
on current bar positions on legisla- 
tive and other subjects of likely 
public interest. 

By the time you read this I will 
have visited and talked to the edito- 
rial staffs of the St. Petersburg Times, 
Daytona Beach News-Journal, The 
Florida Times-Union, The Palm 
Beach Post, The Sarasota Herald-Tri- 
bune, Pensacola News Journal, The 
Miami Herald, and South Florida 
Sun-Sentinel. I also had a very pleas- 
ant interview with the Financial 
News and Daily Record published in 
Duval County by Jim Bailey. 

In 1985, when I served as presi- 
dent of the Broward County Bar As- 
sociation, I had criticized the then 
Fort Lauderdale News in a monthly 
column, which I also titled “As I see 
it,” in our local bar publication, The 
Broward Barrister. Shortly thereaf- 
ter I invited the publisher of the 
News to address our monthly lun- 
cheon. He readily accepted. He com- 
mented at the luncheon that a small 
publication like ours should never 
take on another “that buys its ink 
by the barrel.” Within a few days, I 
was the subject of an editorial car- 
toon. I was depicted mounted back- 
ward on a horse, charging through 
a meadow, carrying a broken spear. 
It was then that I was sure that the 
News had gotten my message. I still 


President’s Page 


“As I See It” 


The Fourth Estate 


have the cartoon, and I treasure it. 
The lesson in that episode did not 
escape me, but it wasn’t the one the 
News intended. They had taught me 
a far more valuable one: they can 
dish it out far better than they can 
take it. Consider my column in last 
month’s February Bar Journal: 

At the risk of sounding naive, or per- 
haps heretical, let me suggest that the 
image of our profession is basically very 
good. Media criticism, sometimes war- 
ranted, many times not, can sting. Every 
time we read a negative commentary on 
the profession, a lawyer, or a member of 
the judiciary, we take it to heart. We 
should. If we didn’t care, then we wouldn't 
be the concerned professionals that we are. 
Sometimes too, you have to consider the 
source. Frankly, some media coverage of 
legal affairs just isn’t very good. 


Remember the scene in the first 
Superman movie where the super 
hero rescues Lois Lane as she falls 
toward her certain death by catch- 
ing her in midair. He calmly tells 
her, “Don’t worry. I’ve got you.” To 
which she excitedly replies, “So 
who’s got you?” 

We respectfully refer to the me- 
dia in this country as “The Fourth 
Estate.” The reference is to the criti- 
cal role the media plays in provid- 
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ing the public—our citizens— access 
to information about our tripartite 
form of government. In our form of 
government, open access to informa- 
tion and a free press have been criti- 
cal to our success as a nation. The 
media’s generally negative reaction 
to the government’s efforts to re- 
strict public access to public infor- 
mation and threats to civil liberties, 
in the wake of the September 11 
tragedy, acknowledges the subtle, 
but real threat to the constitutional 
guaranties embodied in the First 
Amendment, which such efforts by 
the government evoke. 

I’ve drawn some firm conclusions 
from my contacts with the media 
over the years, and in particular 
while I’ve had the privilege of serv- 
ing as president of The Florida Bar. 
Some publications, electronic media, 
reporters, and media representa- 
tives are better than others—far 
better. Like lawyers, some are 
highly ethical; some are not. But 
unlike the legal profession, there is 
no effective ethical code for the me- 
dia. Tabloid journalism and crass 
commercialism infect the Fourth Es- 
tate to a critical degree. Examples 
abound. Walk through a supermar- 
ket newsstand. Look at the the 
hawkers’ faces at intersections, who 
risk their lives to increase circula- 
tion figures at what wages? Check 
some of the accepted ads that are 
published or broadcast. 

As members of the Third Branch, 
we have learned to expect, accept, 
and respect media scrutiny. That is 
a critical role of the Fourth Estate. 
To our colleagues in the public me- 
dia, I address a simple rhetorical 
question: So who’s got you? 
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“But I'm a Friend of the Court” and Other Predicaments 


What Every Lawyer Should 
Know About the Florida 
Code of Judicial Conduct 


by Judge Charles J. Kahn 


ost judges have come to realize that they 

cannot do their job without lawyers. Most 

lawyers have concluded that the obverse is 

also true. Although judges and lawyers meet 
in a formal context during court proceedings, many other 
less formal relationships and connections exist between 
judges and lawyers. Oftentimes, questions about such 
relationships and connections are governed by the Florida 
Code of Judicial Conduct (“the code”)' and the opinions 
of the Florida Judicial Ethics Advisory Committee (JEAC 
or “the committee”).* This article seeks to familiarize 
Florida lawyers with solutions to frequently occurring 
situations involving relationships between lawyers and 
judges. 


Social Relationships 
Between Judges and Lawyers 

Lawyers, like members of any profession, commonly 
form friendships among themselves, and these friend- 
ships may well endure beyond the time one of the law- 
yers takes the bench through election or appointment. 
Under Canon 2 of the code, “A judge shall avoid impro- 
priety and the appearance of impropriety in all of the 
judge’s activities.” In particular, “A judge shall not allow 
family, social, political, or other relationships to influ- 
ence the judge’s judicial conduct or judgment.”° 

Social relationships between lawyers and judges often 
give rise to questions concerning disclosure and disquali- 
fication. Although the code provides some specific in- 
stances in which a judge must accept disqualification 
from a case or proceeding, the general rule concerning 
disqualification is quite broad: “A judge shall disqualify 
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himself or herself in a proceeding in which the judge’s 
impartiality might reasonably be questioned .. . .”"* Those 
circumstances specifically mandating disqualification 
include instances where a judge “has a personal bias or 
prejudice concerning a party or a party’s lawyer... .” 
The policy of the Florida Supreme Court favors a broad 
rule of disclosure. For instance, the commentary to Canon 
3 of the code notes that a judge “should disclose on the 
record information that the judge believes the parties or 
their lawyers might consider relevant to the question of 
disqualification, even if the judge believes there is no 
real basis for disqualification.” Accordingly, the Supreme 
Court and the committee suggest that the mere fact that 
a judge makes disclosure “does not automatically require 
the judge to be disqualified upon a request by either 
party, but the issue should be resolved on a case-by-case 
basis.”° 

Although Canon 2 warns that no judge should allow 
personal or social relationships to influence the judge’s 
judicial conduct, such relationships are clearly not, nor 
should they be, prohibited by the code. Accordingly, a 
circuit judge and the judge’s spouse may jointly cohost a 
“sizeable party” with a practicing attorney and the 
attorney’s spouse.’ A significant social relationship be- 
tween a judge and a lawyer should be disclosed by the 
judge, however, and the fact that the judge may have 
received gifts that required mandatory reporting as a 
result of the social relationship does not negate the obli- 
gation to disclose.* 

The broad policy favoring disclosure has led to an evolv- 
ing stance on the question of whether a judge who has 
previously made disclosure is subject to mandatory dis- 
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qualification upon request. As noted 
above, the current Supreme Court 
commentary to Canon 3 suggests 
that mandatory disqualification is 
not required. The committee has 
also looked quite closely at the is- 
sue. The committee has recognized 
that legal, as well as ethical, ques- 
tions are presented by this issue. In 
JEAC Opinion 93-56, the inquiring 
judge had a close social friend who 
was an attorney in a fairly large law 
firm. The judge did not, however, 
feel that disqualification was neces- 
sary because of the friendship. In an 
inquiry letter to the committee, the 
judge noted that, even though he 
had granted a recent motion for 
recusal, he now was concerned with 
the extent of his ethical obligation 
to make disclosure and then to en- 
ter an order of recusal upon request 
after having made such disclosure. 
The committee opinion recognized 
that although the threshold for dis- 
closure may be difficult to deter- 
mine, “if a judge discloses a possible 
conflict, then, upon motion, the 
judge should recuse regardless of the 
legal sufficiency of the motion.” The 
committee took a practical approach 
to the question of disclosure of a per- 
sonal relationship between an attor- 
ney and a judge: 

The question of when a judge must re- 
veal his close personal relationship with 
an attorney is very difficult to address. 
Judges should certainly be aware that 
close social relationships with attorneys 
may create an appearance of impropri- 
ety. On the other hand, we are of the 
opinion that judges should certainly not 
remain socially apart from attorneys. 
When disclosure is necessary may in- 
volve how well the attorneys are known 
to the judge. If the judge has, for ex- 
ample, a weekly tennis game with a 
couple of lawyers, it may not be neces- 
sary to mention this to other members 


of the local bar, but it may be prudent to 
disclose this to an out-of-town attorney.” 


In its response to the inquiry in 
Opinion 93-56, the committee noted 
that it could address only the ethi- 
cal implications for disclosure and 
disqualification, and not the legal 
requirements for recusal."! 

The committee has recently at- 
tempted to comprehensively exam- 
ine the question of whether disquali- 
fication flows automatically 
following disclosure of a social rela- 


Although judges and 
lawyers meet ina 
formal context during 
court proceedings, 
many other less 
formal relationships 
and connections 
exist between judges 
and lawyers. 


tionship. In a 1999 opinion, the com- 
mittee examined a judge’s obliga- 
tions to make disclosure where the 
judge had previously dated an attor- 
ney.'” The inquiring male judge had 
one dinner date several months ear- 
lier with a female attorney who be- 
longed to a large law firm. The rela- 
tionship developed no further. The 
judge then inquired whether he was 
obligated, on each occasion that the 
female attorney appeared before 
him, to make disclosure of the pre- 
vious relationship. The judge also 
inquired whether, assuming disclo- 
sure was made, he must then recuse 
himself if either party made a request. 

The committee took the position 
that the obligation to disclose, as il- 
lustrated by the Supreme Court’s 
commentary to Canon 3K(1), is 
broader than the obligation to dis- 
qualify.'* In reviewing earlier eth- 
ics opinions, the committee noted 
that both the passage of time and 
the extent and nature of the rela- 
tionship are relevant.’ “The test is 
whether an objective disinterested 
person knowing all the circum- 
stances would reasonably question 
[the judge’s] impartiality.” 

In examining the question of au- 
tomatic disqualification, the com- 
mittee looked at the opinion in Pool 
Water Products, Inc. v. Pools by L.S. 
Rule, 612 So. 2d 705 (Fla. 4th DCA 
1993). In that case, the trial judge 
had informed the parties after com- 
mencement of a nonjury trial that 
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the judge was socially acquainted 
with a major witness. When re- 
quested by one of the attorneys to 
recuse himself from the case, the 
judge refused. Relying upon Canon 
3C(1) of the code, the Fourth Dis- 
trict reversed: 

We think that if the matter known to 
the judge is of such concern that the 
judge believes that it should be revealed 
to the parties, then the necessary impli- 
cation is that the judge feels that it is a 
matter on which the parties may rea- 
sonably question his impartiality. There- 
fore, having revealed the matter, if the 
party then requests disqualification 
based upon what the judge has revealed, 


we think he is duty bound to recuse him- 
self. 


The reasoning of the Fourth Dis- 
trict was quite similar to that 
adopted by the committee in JEAC 
Opinion 93-56. In Opinion 99-2, 
however, the committee noted that 
the Fourth District may have later 
questioned its Pool Water Products 
decision.'’ The committee also noted 
the 1995 commentary to Canon 3E, 
suggesting that, even after disclo- 
sure, disqualification should be re- 
solved on a case-by-case basis.'* As 
a result of this analysis, the com- 
mittee overruled JEAC Opinion 93- 
56 to the extent that the former 
opinion automatically required a 
judge to recuse himself or herself 
after disclosing a social relation- 
ship.’® 


Business Relationships and 
Financial Dealings Between 
Lawyers and Judges 

Closely related to the question of 
social relationships are those cir- 
cumstances in which a judge may 
have a business or financial connec- 
tion to a lawyer. Canon 5 of the code 
addresses the implications of such 
relationships in two ways. First: 

A judge shall conduct all of the judge’s 
extra-judicial activities so that they do 
not: 

(1) cast reasonable doubt on the 
judge’s capacity to act impartially as a 
judge; 

(2) demean the judicial office; or 


(3) interfere with the proper perfor- 
mance of judicial duties.”° 


Next: 


(1) Ajudge shall not engage in financial 
and business dealings that 
(a) may reasonably be perceived to 
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exploit the judge’s judicial position, or 

(b) involve the judge in frequent 
transactions or continuing business re- 
lationships with those lawyers or other 
persons likely to come before the court 
on which the judge serves.” 


In a number of ethics opinions 
over the years, the committee has 
moved toward a rule of mandatory 
disqualification for those judges who 
maintain any sort of business or fi- 
nancial relationship with a lawyer 
who practices before the judge.” 
Such a rule brings into question the 
continued validity of some earlier 
opinions addressing the ramifica- 
tions of financial and business rela- 
tionships between a judge and a law- 
yer.”> At one time, the committee 
sought to draw a distinction be- 
tween a mere financial connection 
and a true business relationship 
between a lawyer and a judge.“ The 
committee expressed its disapproval 
of judges presiding over cases in- 
volving lawyers with whom the 
judge maintains a business relation- 
ship.” Nevertheless, the committee, 
perhaps somewhat defensively, ob- 
served that a judge may “freely so- 
cialize and otherwise associate with 
his friends, whether they are judges, 
attorneys, or businessmen.” Even 
though, in the inquiry in question, 
the judge and the attorney jointly 
owned a parcel of land, and had done 
so for many years, the committee 
concluded, “Judges need not recuse 
themselves from cases where their 
friends are counsel.””’ The commit- 
tee reached this conclusion by ob- 
serving that the purchase and 
coownership of a parcel of land is 
“neither a business/financial trans- 
action, nor a frequent occurrence.” 

Subsequent opinions have devel- 
oped a fairly clear rule that a judge 
must not hear cases involving an 
attorney with whom the judge has 
a business or financial relationship. 
In 1985, the committee stated that 
a judge may maintain a landlord/ 
tenant relationship with an attor- 
ney from whom the judge previously 
purchased an office building and to 
whom the judge is obligated to pay 
pursuant to a purchase money mort- 
gage.”° Although three members of 
the committee at that time felt that 
disclosure of the relationship with 


At present, the rule 
appears to clearly 
require that the judge 
refrain from presiding 
over any cases 
involving an attorney 
with whom the judge 
maintains a financial 
relationship. 


the attorney would sufficiently ful- 
fill the judge’s ethical obligations, 
the other six committee members 
believed the judge should not sit on 
any cases involving the attorney. 
At present, the rule appears to 
clearly require that the judge refrain 
from presiding over any cases in- 
volving an attorney with whom the 
judge maintains a financial relation- 
ship. For instance, a judge should 
not hear cases involving an attorney 
with whom the judge jointly owns a 
condominium unit.*° Even where a 
judge places management of an of- 
fice building owned by the judge in 
a blind trust and then rents office 
space to attorneys, the judge must 
nonetheless decline to hear cases 
involving those lawyers.*' In reach- 
ing that conclusion, the committee 
noted the dictates of Canon 5D(1), 
which provides that a judge shall not 
engage in financial and business 
dealings that would involve the 
judge in frequent transactions or 
continuous business relationships 
with lawyers or other persons likely 
to come before the court on which 
the judge serves. Although acknowl- 
edging the existence of the blind 
trust, the committee concluded that 
the inquiring judge would not be 
insulated by such a device from the 
prohibitions of Canon 5D.* Accord- 
ingly, the focus will properly be upon 
whether the judge has an actual con- 
flict based upon the judge’s owner- 
ship, irrespective of whether the 
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judge has taken good-faith steps to 
delegate management or participa- 
tion in the business to another per- 
son or entity.** 

Recently, the committee has ex- 
pressly receded from opinions 74-4, 
75-4, and 78-16.** Accordingly, the 
committee will now apply a bright- 
line test requiring disqualification 
under Canon 3E(1) “if a judge is re- 
ceiving payments from a former law 
firm pursuant to the terms of a 
promissory note.”* This rule of dis- 
qualification will apply even though 
the judge in question has no direct 
financial interest in the law firm 
because, in the view of the commit- 
tee, “the judge has an interest in the 
overall ability of the firm to make 
payments pursuant to the terms of 
the promissory note.”*® 


Lawyer Representing 
(or Opposing) a Judge 

Over the years, the committee has 
responded to numerous inquiries 
concerning the dilemmas that arise 
where a judge, or a member of a 
judge’s family, is represented by a 
law firm, or where a judge is opposed 
by a law firm in a legal matter. In 
the earliest opinion on this subject, 
the committee, somewhat astonish- 
ingly, advised a judge that although 
the judge was presently represented 
by a local law firm in a matter pend- 
ing in federal court, the judge need 
not “voluntarily recuse himself in 
either contested or uncontested mat- 
ters wherein any member of the firm 
is attorney of record, but that he 
should acquaint himself with the 
relevant facts and offer to recuse 
himself upon request.”*’ A majority 
of the committee did, however, re- 
spond that the judge in question 
should make “full disclosure” and 
proceed only “upon consent of all at- 
torneys of record.”* 

Most often the question now 
arises because of a concluded legal 
matter in which a lawyer either 
sided with or opposed the interest 
of the judge, and the judge wishes 
to know what rules apply regarding 
disclosure or disqualification. In the 
first ethics opinion to mention a 
time frame, the committee deter- 
mined that a judge would not be 


prohibited from hearing cases in- 
volving attorneys who had recently 
represented the judge and the 
judge’s family in a personal injury 
action.*® Although the committee 
was unanimous in concluding that 
the judge would not be disqualified, 
the opinion noted, “[a]s a practical 
matter .. . you [should] allow sev- 
eral months to lapse before resum- 
ing the handling of such cases.”*° 
The committee added that even dis- 
closure would not be necessary “af- 
ter the lapse of a reasonable period 
of time.”* One member of the com- 
mittee appeared to define a reason- 
able period of time for disqualifica- 
tion as six months, but the 
committee as a whole did not adopt 
such a standard.” 


In a 1993 opinion, the inquiring 
judge had been represented by an 
attorney three years before in a now- 
closed case.*® The inquiry asked 
whether the judge should make dis- 
closure in every case involving a 
lawyer who had previously repre- 
sented the judge and, further, 
whether the answer would be differ- 
ent if the representation had been 
concluded five or 10 years before. 
The inquiry also asked whether, af- 
ter disclosure, recusal would be 
mandatory upon request of oppos- 
ing counsel. A majority of the com- 
mittee determined that disclosure 
would be generally unnecessary; 
however, if the inquiring judge con- 
tinued to maintain strong social ties 
with the attorney in question, or the 


prior representation involved a high 
profile case or a case of great per- 
sonal or monetary significance to the 
inquiring judge or the lawyer, dis- 
closure would be appropriate.** The 
committee majority felt that the 
question of disclosure must be de- 
termined on a case-by-case basis.*° 
Although not specifically referring 
to Canon 3E of the code, three mem- 
bers of the committee noted that the 
decision to disclose is not necessar- 
ily based on time, but rather is 
tested by determining whether an 
objective, disinterested person 
knowing all the circumstances 
would reasonably question the 
judge’s impartiality. 

In another opinion issued on the 
same day, the committee considered 
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a situation involving legal represen- 
tation of the judge in a transactional 
matter.*’ The judge in question had 
been represented by a local law firm 
a year before in the sale and pur- 
chase of real estate. The committee 
unanimously determined that dis- 
closure would not be mandated by 
these limited circumstances. Never- 
theless, the committee again re- 
minded the judge that the proper 
test would be “whether an objective, 
disinterested person knowing all the 
circumstances would reasonably 
question your impartiality because 
of the past relationship.” In terms 
of the time frame for disclosure, the 
committee seemed to suggest that 
one year would be appropriate, al- 
though the significance of such a 
suggestion is not clear given that the 
committee determined that no dis- 
closure would be necessary. 

The committee again addressed 
the topic of a judge’s involvement 
with a lawyer or law firm in com- 
panion opinions issued on the same 
day in May 1995.* In opinion 95-15, 
the inquiring judge had been repre- 
sented by an attorney eight years 
earlier, in a case involving custody 
of the judge’s son. Appearing to rely 
most heavily upon the passage of 
time, a majority of the committee 
determined that disclosure of the 
former representation would not be 
necessary.” In the companion opin- 
ion, the inquiring judge had been 


represented a year before in a case 
involving insurance that had been 
settled within the judge’s policy lim- 
its. Noting the passage of one year 
and the “limited nature of the repre- 
sentation,” the committee deter- 
mined that the code mandated nei- 
ther disqualification nor disclosure.* 

The committee has also consid- 
ered a situation in which the inquir- 
ing judge had been the prevailing 
plaintiff in a civil suit and asked 
whether permanent disqualification 
from cases involving all of the de- 
fense counsel involved in the mat- 
ter would be required.” In this in- 
stance, the committee referred 
directly to the objective test set out 
by Canon 3E(1): “A judge shall dis- 
qualify himself or herself in a pro- 
ceeding in which the judge’s impar- 
tiality might reasonably be 
questioned . . . .” The committee also 
referred to the specific prohibition 
of Canon 3E(1)(a) under which a 
judge is disqualified in any case in 
which the judge “has a personal bias 
or prejudice concerning a party or a 
party’s lawyer... .” The committee 
concluded that Canon 3E did not 
mandate automatic disqualification 
under the facts raised in the inquiry, 
but advised the inquiring judge to 
determine whether the judge’s im- 
partiality might reasonably be ques- 
tioned in cases involving the former 
opposing counsel, and whether the 
judge actually harbored any per- 
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sonal bias or prejudice concerning 
the opposing lawyers.” 

Recently, the committee has de- 
termined that current representa- 
tion by an attorney will automati- 
cally place a judge in a posture of 
disqualification.** The committee 
extended the rule to both contested 
and uncontested matters and fur- 
ther mandated disqualification even 
where such was not requested by the 
litigants or the lawyers. In the 
words of the unanimous committee: 
“It would be hard to imagine that 
litigants, even in uncontested mat- 
ters, would not be distrustful of the 
impartiality of a judge in a matter 
in which a law firm presently rep- 
resenting a judge was the firm of 
record in a matter before that 
judge.” The automatic disqualifi- 
cation rule of Opinion 99-13 will also 
extend to a situation where the 
judge’s spouse is currently repre- 
sented by an attorney.” Moreover, 
the automatic disqualification rule 
extends both to the lawyer handling 
the actual representation of the 
judge and the lawyer’s firm.*” 


Membership or Participation 
in Voluntary or Special 
Interest Bar Association 
Generally speaking, a judge may 
be a member or an officer of “an or- 


ganization . . . devoted to the im- 
provement of the law, the legal sys- 
tem or the administration of justice 

. .”>5 Nevertheless, the judge’s 
ability to participate in a voluntary 
organization of lawyers is tempered 
by the requirement that the judge 
must conduct “quasi-judicial activi- 
ties” so that they do not “(1) cast 
reasonable doubt on the judge’s ca- 
pacity to act impartially as a judge; 
(2) demean the judicial office; or (3) 
interfere with the proper perfor- 
mance of judicial duties.” More- 
over, a judge should not serve as an 
officer, director, trustee, or nonlegal 
advisor to an organization that “(a) 
will be engaged in proceedings that 
would ordinarily come before the 
judge, or (b) will be engaged fre- 
quently in adversary proceedings in 
the court of which the judge is a 
member or in any court subject to 
the appellate jurisdiction of the court 


of which the judge is a member.” 

Under Canon 4, it is beyond ques- 
tion that a judge may belong to, and 
participate in, a local bar associa- 
tion.®! A judge may not, however, 
serve as president of a local bar as- 
sociation or even as an officer. The 
committee has consistently held the 
view that a judge should not be 
placed in the position of being a 
spokesperson for the bar association 
membership on matters involving 
the local bar. The committee has 
also expressed concern about the 
propriety of a judge seeking election 
over a lawyer member of the same 
association: 


[T]he question would be raised whether 
the judge was exerting “subtle pressure” 
on lawyers who must litigate before him 
or her. Additionally, conflicts may arise 
between the interests and demands of 
the bar and the judiciary that may 
present difficulties for a judge purport- 
ing to act in an elected, representative 
capacity for members of the bar.® 


Although a judge should not serve 
as an officer of a local bar associa- 
tion, no ethical impropriety arises 


from a judge serving as an ap- 
pointed chair of a local bar associa- 
tion committee.™ 

Recently the committee fielded an 
inquiry that raised a new question 
concerning membership in volun- 
tary bar associations. The inquiry 
asked whether a judge may main- 
tain membership in a voluntary bar 
association that endorses judicial 
candidates.® The committee ac- 
knowledged that Canon 4D gener- 
ally permits judicial membership in 
such organizations, but noted “the 
code’s authorization is not abso- 
lute.”®* Noting that the commentary 
to Canon 4D(1) advises judges to 
consider the changing nature of 
some organizations, the committee 
observed “[T]he endorsement of 
judges and political candidates by 
bar associations represents a recent 
trend in our state that deviates from 
the traditional role of voluntary bar 
associations.” After a thorough re- 
view of opinions from Florida and 
from other states, the committee 
unanimously concluded that “mem- 


bership in a voluntary bar associa- 
tion that endorses judicial candi- 
dates is proscribed by the Code of 
Judicial Conduct.” The committee 
expressed several ethical concerns 
with such membership, including 
the danger that a blanket endorse- 
ment by a voluntary bar association 
that includes judges could be con- 
strued as a tacit endorsement of a 
candidate by the judges who are 
members, and that judicial deci- 
sions favorable to the particular con- 
cerns or leanings of a voluntary bar 
association might be perceived by 
the public as motivated to obtain the 
endorsement of the organization of 
which the judge is a member.” 

The committee has also looked at 
inquiries involving membership in 
certain special interest voluntary 
bar associations. Without explana- 
tion or elaboration, the committee 
has stated that a judge may be a 
member of the American Academy 
of Matrimonial Lawyers.” A judge 
may also serve as chair of the Fam- 
ily Law Section of The Florida Bar, 
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but must “avoid direct involvement 
in any activities of the Family Law 
Section which could reflect ad- 
versely on [the judge’s] impartial- 
ity... A judge may be a mem- 
ber of the Florida Association for 
Women Lawyers, even at a time 
when that organization was actively 
involved in the campaign for pas- 
sage of a constitutional amendment 
that would define “natural persons” 
who are equal before the law as “fe- 
male and male alike.”” The judge 
should not, however, be a member 
of the Academy of Florida Trial Law- 
yers.*> Membership in the academy 
might cast reasonable doubt on the 
judge’s capacity to act impartially 
and therefore is precluded by Canon 
4A(1) of the code.” 

The committee has drawn a care- 
ful distinction between membership 
in an “aligned” bar association such 
as the academy, and participation 
as a speaker or teacher at an event 
sponsored by such an organization.” 
Because judges may and should 
ethically participate in the improve- 
ment of the law, the legal system, 
and the administration of justice, a 
judge may attend luncheons, recep- 
tions, or social events sponsored by 
plaintiffs’ or defense bar associa- 
tions, and may participate in edu- 
cational programs sponsored by 
these associations.’® Similarly, 
judges who may not belong to vol- 
untary bar associations that endorse 
judicial candidates may attend func- 
tions and events sponsored by those 
bar associations.” 


Judge’s Duty Concerning 
Lawyer Misconduct 

Canon 3D(2) of the code directly 
addresses the disciplinary responsi- 
bilities of a judge with regard to 
members of the Bar: “A judge who 
receives information or has actual 
knowledge that substantial likeli- 
hood exists that a lawyer has com- 
mitted a violation of the Rules Regu- 
lating The Florida Bar shall take 
appropriate action.” The code itself 
does not define the term “appropri- 
ate action.” The commentary 
adopted by the Supreme Court for 
Canon 3D advises, “Appropriate ac- 
tion may include direct communica- 


tion with the . . . lawyer who has 
committed the violation, other direct 
action if available, or reporting the 
violation to the appropriate author- 
ity or other agency.” Further, ac- 
cording to the commentary, this 
canon contemplates discharge of the 
judge’s ethical obligation in cases of 
minor conduct problems solely by 
direct communication between the 
judge and the offender. Where a 
judge has knowledge, however, that 
“a lawyer has committed a violation 
of the Rules of Professional Conduct 
that raises a substantial question as 
to the lawyer’s honesty, trustworthi- 
ness, or fitness as a lawyer in other 
respects, [the judge] is required un- 
der this canon to inform the appro- 
priate authority.”” 

The duty to report covers not only 
misconduct, but also incompetence 
due to emotional or mental illness.*° 
Accordingly, Canon 3 of the code 
imposes upon judges “an absolute 
duty to report any instance where a 
lawyer, by reason of disease, physi- 
cal or mental infirmity, alcoholism/ 
drug addiction, intoxication, is un- 
able to adequately represent his cli- 
ent.”*! The committee has cautioned 
that a judge has an obligation to give 
careful consideration before reach- 
ing conclusions that a violation of 
the Rules Regulating The Florida 
Bar has occurred. This obligation 
includes at least a limited require- 
ment of investigation because, as 
the committee has stated, “under 
Canon 3D(2), the requirement to 
take appropriate action is not lim- 
ited to cases in which the judge has 
actual knowledge.”*? The judge who 
suspects an ethical violation by a 
lawyer is “required to reach a rea- 
soned determination of whether sub- 
stantial likelihood exists that the 
lawyer has committed a violation of 
the Rules Regulating The Florida 
Bar.”** The committee suggests that 
a judge who questions a lawyer’s 
conduct might, at the appropriate 
time, engage in a frank discussion 
with the lawyer.** The obligation of 
a judge to reach a “reasoned deter- 
mination” of whether a lawyer has 
committed a violation of the Rules 
Regulating The Florida Bar extends 
to a situation where the judge has 
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reason to believe that a suspended 
attorney may be engaging in unau- 
thorized law practice.*° 

A judge’s obligation to report un- 
ethical conduct by lawyers applies 
even though the code states that “a 
judge shall not disclose or use, for 
any purpose unrelated to judicial 
duties, nonpublic information ac- 
quired in a judicial capacity.”** Ac- 
cordingly, a judge must report attor- 
ney misconduct where the 
misconduct is discovered during an 
in camera inspection by the judge, 
and the in camera inspection was oc- 
casioned by the attorney/judgment 
debtors exercise of the Fifth Amend- 
ment privilege against self-incrimi- 
nation.*’ The committee relied upon 
the mandatory nature of the 
Canon 3 directive that a judge must 
take appropriate action where a law- 
yer has committed an ethical viola- 
tion, and also relied upon a broad 
statement by the Supreme Court 
concerning the obligation of a judge 
to maintain the ethical standards of 
the legal profession.** Although ac- 
knowledging its mandatory duty to 
report under Canon 3D(2), at least 
one Florida court has expressed 
frustration with the failure of The 
Florida Bar to take action in the face 
of judicial reports of ethical impro- 
prieties by Florida Bar members.*® 


Conclusion 

Judges, not lawyers, are subject 
to the code. Nevertheless, the code 
provides guidance for lawyers who 
become engaged (or entangled) with 
Florida judges. At least passing fa- 
miliarity with the code is, therefore, 
a prerequisite for a lawyer seeking 
to attain the highest standards of 
professionalism in a Florida law 
practice. 
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PREJUDGMENT and 
POSTJUDGMENT INTEREST 


What’s in a Name? 


by Jorge A. Lopez 


he entitlement to prejudgment interest in tort 

cases has been the subject of varying and often 

conflicting interpretations by the courts of this 

state. This unsettled legal landscape has caused 
great uncertainty in determining the amount of prejudg- 
ment interest and the proper final monetary award in 
these actions. Prejudgment interest encompasses all in- 
terest due prior to the entry of a final judgment. How- 
ever, an award of prejudgment interest makes no dis- 
tinction between preverdict and postverdict interest, and 
which one of these, if any, should be included in the final 
judgment upon which postjudgment interest is ultimately 
calculated and awarded.’ This distinction is particularly 
important in tort cases where a jury makes no findings 
as to when damages were liquidated (i.e., provides no 
date certain). The first part of this article takes the posi- 
tion that in the absence of a determination by a jury of a 
date certain from when damages should be calculated in 
tort cases, interest on all tort damages (not just those for 
the loss of a vested property right) fixed by a verdict 
should begin to run from the date of the verdict, and 
should be referred to as postverdict interest. The second 
part of the article recommends that regardless of whether 
an award of interest is for preverdict or postverdict in- 
terest, prejudgment interest should not be included in 
the final judgment upon which postjudgment interest is 
calculated. 


Purpose of Prejudgment 
and Postjudgment Interest 

Prejudgment interest is the interest awarded from the 
period of time from when a sum is liquidated until the 
time a final judgment is entered.” It is meant to compen- 
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sate the prevailing party for the loss of use of his money 
from the date it is determined that he is entitled to a 
sum of money to the time when final judgment is en- 
tered. The calculation of prejudgment interest becomes 
increasingly important in those cases where parties file 
posttrial motions (i.e., motions for judgment notwith- 
standing the verdict, motions for costs, motions for new 
trial, etc.), that ordinarily take some time before they 
are heard and decided. 

Conversely, postjudgment interest is the interest 
awarded for the period of time from the date of the final 
judgment until the money is finally collected.’ 
Postjudgment interest is meant to encourage parties to 
pay quickly the damages that are due, and to compen- 
sate the prevailing party for the inability to use the 
awarded money for the period of time that an appeal is 
pending, which in many cases can take up to several years 
to be decided.® 


When Is a Claim Liquidated for 
Purposes of Prejudgment Interest? 
Prejudgment interest is generally only allowed on liq- 
uidated damages.* A claim is unliquidated if the amount 
due is contested; only becoming certain and therefore 
unliquidated when finally fixed and determined by the 
trier of fact.’ Therefore, once a jury renders a verdict, 
the sum due is liquidated, and thus the prevailing party 
is entitled to prejudgment interest. This would appear 
to apply equally in both contract and tort cases. How- 
ever, the Florida Supreme Court has drawn a distinc- 
tion between contract and tort cases; unequivocally al- 
lowing the award of prejudgment interest in the former 
while qualifying and limiting the availability of prejudg- 
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ment interest in the latter.*® 


Contract vs. Tort Cases 

It is clearly established that pre- 
judgment interest is available in 
contract cases from the date perfor- 
mance was due under the contract 
since that is the date the prevailing 
party is entitled to the damages.’ In 
other words, although the damages 
are finally fixed and determined on 
the date of the verdict, they are con- 
sidered liquidated as of the date of 
the breach. In contrast, tort claims 
are generally excepted from the rule 
allowing prejudgment interest be- 
cause tort damages are generally too 
speculative to liquidate before final 
judgment.'’ However, the Florida 
Supreme Court has provided a lim- 
ited exception to the foregoing rule 
by allowing plaintiffs to collect pre- 
judgment interest in tort actions 
when their damages represent 1) an 
ascertainable “actual out-of-pocket 
loss” 2) at a fixed date of loss prior 
to the entry of judgment.''! Under 
this exception, prejudgment interest 
in tort cases is apparently limited 
to those instances involving the loss 
of a vested property right (economic 
damages) at a date prior to judg- 
ment (a date certain).’” Accordingly, 
absent satisfaction of these two ele- 
ments, a party cannot recover 
preverdict interest in a tort action 
seeking noneconomic damages. 
Whether a party can recover 
postverdict interest, however, is 
uncertain. 


Argonaut and its Progeny 
Chicago Ins. Co. v. Argonaut Ins. 
Co., 451 So. 2d 876 (Fla. 4th DCA 
1984), addressed the propriety of an 
award of prejudgment interest in a 
subrogation action. There, the 
Fourth District reversed an award 
of prejudgment interest, holding 
that the comparative negligence fac- 
tor made the award of damages un- 
certain and, thus, unliquidated.’ 
The Supreme Court quashed the 
Fourth District’s decision and held: 
“{A] claim becomes liquidated and 
susceptible of prejudgment interest 
when a verdict has the effect of fix- 
ing damages as of a prior date.” 
The court explained: “[W]hen a ver- 


dict liquidates damages on a 
plaintiff's out-of-pocket, pecuniary 
losses, plaintiff is entitled, as a mat- 
ter of law, to prejudgment interest 
at the statutory rate from the date 
of that loss.”’° In so holding, the Su- 
preme Court expressly limited the 
entitlement to prejudgment interest 
to those instances in which a verdict 
has the effect of fixing damages as 
of a “prior date” and when the losses 
are an “out-of-pocket and pecuniary 
less[].”’° The court has consistently 
reinforced this limitation. 

For instance, in Alvarado v. Rice, 
614 So. 2d 498 (Fla. 1993), the court 
addressed whether a plaintiff was 
entitled to prejudgment interest on 
an award of past medical expenses 
in a personal injury action. There, 
the court rejected the plaintiff's ar- 
gument, holding that Alvarado had 
not “suffered the loss of a vested 
property right,” as she had not used 
private funds to pay the medical 
bills she had incurred.’ Of particu- 
lar interest, the court commented 
that consistent with Argonaut’s out- 
of-pocket pecuniary loss require- 
ment “[tlo date, cases recognizing a 
right to prejudgment interest have 
all involved the loss of a vested prop- 
erty right.” Id. at 499.'* This ruling 
is consistent with Argonaut’s out-of- 
pocket pecuniary loss requirement. 

Most recently, in Lumbermens 
Mut. Cas. Co. v. Percefull, 653 So. 
2d 389 (Fla. 1995), the court reaf- 
firmed the general rule regarding 
the award of prejudgment interest 
in breach of contract cases: “[I]f it is 
finally determined that the debt was 
due, the person to whom it was due 
is entitled not only to the payment 
of the principal of the debt, but to 
interest at the lawful rate from the 
due date thereof.”'® Significantly, in 
commenting on Alvarado, the court 
reaffirmed its stance on awards of 
prejudgment interest for tort claims: 
“(Tjort claims are generally ex- 
cepted from the rule allowing pre- 
judgment interest, primarily be- 
cause tort damages are generally too 
speculative to liquidate before final 
judgment.””° 

Accordingly, as can be seen from 
the Supreme Court’s holdings in 
Argonaut and its progeny, the court 
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had been steadfast in its stance that 
prejudgment interest is not recov- 
erable for noneconomic damages. 
Instead, the court has reaffirmed 
the general principle that with re- 
gard to economic damages (i.e., the 
loss of a vested property right) pre- 
judgment interest is recoverable 
only where a verdict has fixed the 
amount of damages as of a date cer- 
tain (i.e., the date of the breach ina 
contract case or the date the plain- 
tiff suffered out-of-pocket pecuniary 
loss in a tort action). The question 
thus becomes what date, if any, 
should be used to calculate prejudg- 
ment interest in tort cases where the 
jury does not establish a date cer- 
tain. Moreover, if a prevailing party 
is entitled to this interest, should 
the interest be limited to out-of- 
pocket pecuniary losses? 


“Redefining” Argonaut 

Notwithstanding the Supreme 
Court’s apparent unwillingness to 
extend the availability of prejudg- 
ment interest to the award of non- 
out-of-pocket pecuniary damages in 
tort cases, the Second and Fourth 
districts in personal injury cases 
have taken the “date of the loss” lan- 
guage from Argonaut and extended 
it to noneconomic damages in per- 
sonal injury cases to mean the date 
of the verdict.*’ For example, in 
Amerace Corp. v. Stallings, 753 So. 
2d 592 (Fla. 2d DCA 2000), rev’ g, 
779 So. 2d 269 (Fla. 2000), the Sec- 
ond District affirmed an award of 
prejudgment interest from the date 
of the jury verdict until the entry of 
the final judgment in a personal in- 
jury action. Presumably, the dam- 
age award included elements of non- 
economic damage. Notwithstanding, 
the court explained: “Once a jury has 
fixed the amount of a plaintiff's 
damage by its verdict, the plaintiff 
is entitled to interest on that 
amount, and the interest is to be 
included in the final judgment.””? In 
so holding, the Second District re- 
lied in part on the Fourth District’s 
decision in Palm Beach County 
School Bd. v. Montgomery, 641 So. 
2d 183 (Fla. 4th DCA 1994). 

In Palm Beach County (a personal 
injury case), the Fourth District af- 


firmed the award of prejudgment in- 
terest from the date of the verdict 
and wrote: “When a jury returns a 
verdict in a personal injury case that 
remains undisturbed throughout 
future proceedings in the case, the 
sum so fixed should be treated ex- 
actly the same as a liquidated 
breach of contract claim.””’ Obvi- 
ously, neither the Second nor Fourth 
district draws a distinction between 
out-of-pocket pecuniary losses and 
noneconomic damages. 

While the Third District has not 
directly addressed the propriety of 
an award for prejudgment or 
postverdict interest with respect to 
noneconomic damages in tort cases, 
in Okun v. Litwin Securities, Inc., 
652 So. 2d 387 (Fla. 3d DCA 1995), 
the Third District awarded prejudg- 
ment interest to the prevailing party 
from the date of an arbitration 
award to the date the award was 
confirmed and reduced to judgment 
by the court: 

An arbitration award is akin to a ver- 
dict, and once an award is confirmed by 
the court it becomes, like a verdict, the 
judgment of that court and interest on 


that judgment runs from date of its en- 
try until satisfaction of same. 


The arbitration award liquidated the 
amount owed the Okuns and Braunstein 
from the date of its entry until that 
award was reduced to judgment, thus 
prejudgment interest was not only 
proper but was required.”4 


Accordingly, to the extent the 
Third District’s language in Okun 
has application outside the arbitra- 
tion context, it appears that the 
Third District, as well as the Sec- 
ond and Fourth districts, have held 
that interest is proper from the date 
of a verdict until the entry of final 
judgment with respect to awards of 
noneconomic damages. 

However, any certainty that Okun 
offers with respect to the Third 
District’s stance on the issue is tenu- 
ous at best. In Lipsig v. Ramlawi, 
760 So. 2d 170, 192 (Fla. 3d DCA 
2000), the Third District echoed the 
out-of-pocket loss language from 
Argonaut and its progeny in hold- 
ing that a plaintiff was not entitled 
to an award of prejudgment inter- 
est for noneconomic damages flow- 
ing from a slander claim. The court 


explained: “prejudgment interest . . 
. is [only] available for actual out- 
of-pocket losses, and the claim for 
such losses becomes liquidated at 
the time the verdict fixes the date 
and amount of the loss.” 


Extension of Argonaut 
Makes Common Sense 
Although application of the analy- 
sis of Argonaut to noneconomic dam- 
ages in personal injury cases ap- 
pears to be unsupported, the 
determination that interest is due 
from the date the verdict is rendered 
appears reasonable since at that 
point, damages are liquidated and 
therefore certain for purposes of pre- 
judgment interest, as they would 
otherwise be in a contract case. In 
fact, such a conclusion is consistent 
with the Supreme Court’s pro- 
nouncement in Argonaut that the 
purpose of prejudgment interest is 
to make a plaintiff “whole from the 
date of the loss once a finder of fact 
has determined the amount of dam- 
ages.””° This is exactly the intended 
purpose and effect of a verdict. Ac- 
cordingly, Argonaut’s limitation on 
the award of prejudgment interest 
to “out-of-pocket, pecuniary losses,” 
should be removed and replaced by 
the more common sense analysis of 
Amerace and Palm Beach County. 


Inclusion of Prejudgment 
Interest in Final Judgments 

Irrespective of the above analysis, 
if an award of prejudgment interest 
is obtained in either a contract or 
tort case, the question becomes 
whether this prejudgment interest 
should be included in the final judg- 
ment upon which postjudgment in- 
terest is calculated. The Florida 
Supreme Court has apparently 
ruled that it should.” 

In Quality Engineered Installa- 
tion, Inc. v. Higley South, Inc., 670 
So. 2d 929 (Fla. 1996), addressing 
whether prejudgment interest is 
available for attorneys’ fees, the 
Supreme Court broadly ruled: 
“(T]hat prejudgment interest be- 
comes part of a single total sum ad- 
judged to be due and owing. The 
amount of the award for prejudg- 
ment interest, like all other compo- 


nents of the ‘judgment,’ automati- 
cally bears interest.” This view of 
postjudgment interest, however, 
was the subject of sharp criticism on 
the grounds that such a rule invari- 
ably overcompensates prevailing 
parties by allowing interest to be 
compounded.”’ Not surprisingly, the 
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principle of compounding interest is 
noticeably absent from any Florida 
rule or statute. In fact, in 1992, the 
Florida Supreme Court amended 
Form 1.988(b) and wrote: “Subdivi- 
sion (b) of form 1.988, Judgment 
After Default, is amended to clarify 
that postjudgment interest only ap- 
plies to the total of the principal, 
court costs, and attorneys’ fees, if 
applicable.”*” 

Because the purpose of prejudg- 
ment interest is simply to compen- 
sate a prevailing party for the loss 
of use of his money and to put him 
in the same position he would have 
been in had he not suffered the dam- 
ages, it is improper to compound in- 
terest and as a result put the party 
in a better position than he would 
have been in the absence of the dam- 
ages. In other words, including pre- 
judgment interest in the sum upon 
which postjudgment interest is cal- 
culated would in essence be using 
prejudgment interest as retribution 
rather than restitution. Such a 
theory has been uniformly rejected.*! 


Rule 9.340(c) 

Fla. R. App. P. 9.340(c) provides 
some further guidance. It states: 
“Entry of Money Judgment. If a 
judgment of reversal is entered that 
requires the entry of a money judg- 
ment on a verdict, the mandate shall 
be deemed to require such money 
judgment to be entered as of the date 
of the verdict.” 

Cases interpreting this rule hold 
that upon reversal of a trial court’s 
decision, interest should be awarded 
from the date of the verdict rather 
than from the date when the judg- 
ment was initially entered, until the 
time the judgment is satisfied.* 
These cases, like Amerace, make no 
distinction between contract and 
tort cases; therefore, they support 
the conclusion that there should be 
no distinction drawn between con- 
tract and tort cases for purposes of 
awarding postverdict interest. 

More importantly, most cases in- 
terpreting this rule hold that even 
though interest should be awarded 
from the date of the verdict, the in- 
terest should not be included in the 
final judgment upon which 


postjudgment interest is calculated. 
For instance, in Brown, the court 
held it was error to include the 
award of “postverdict interest” at 
the statutory rate from the date of 
the verdict to the date of the judg- 
ment in the sum that was to bear 
postjudgment interest at the statu- 
tory rate until paid.* It reasoned 
that the effect of such a judgment 
would be to award and pay “inter- 
est on interest.”** Awarding interest 
on interest (compounding interest), 
would result in an unfair windfall 
to the prevailing party.” The larger 
the initial award and the longer the 
time from when it is actually col- 
lected, the greater the windfall. 
Moreover, calculating and subse- 
quently excluding this prejudgment 
interest from the final judgment 
upon which postjudgment interest 
is calculated should not present any 
problems or difficulties. The Su- 
preme Court itself has stated: 
Once a verdict has liquidated the dam- 
ages as of a date certain, computation of 
prejudgment interest is merely a math- 
ematical computation. There is no “find- 
ing of fact” needed. Thus, it is a purely 
mathematical duty of the trial judge or 
clerk of the court to add the appropriate 
amount of interest to the principal 


amount of damages awarded in the ver- 
dict.*° 


In the same way that computing 
prejudgment interest is a matter of 
simple arithmetic, so too should be 
the calculation of postjudgment in- 
terest since under the theory pro- 
posed in this article, the calculation 
of both is based on the same amount 
and is therefore identical. As with 
the entitlement to postverdict inter- 
est, such a calculation is more equi- 
table for both parties. Accordingly, 
I would urge the court to revisit its 
pronouncement in Higley South on 
this issue. 


Conclusion 

Even with what appears to be an 
improper extension and application 
of Argonaut, the implicit holding of 
the Second District and the explicit 
holdings of the Fourth District, as 
well as the Third District’s language 
in Okun, lead to the conclusion that 
in the absence of a date-certain de- 
termination by a jury in tort cases, 
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interest should be awarded from the 
date of the verdict regardless of 
whether the award concerns a 
vested or nonvested property right. 
Moreover, this appears to be a more 
fair solution. As a practical matter, 
redefining the “date of the loss” to 
mean the date of the verdict in tort 
cases as has apparently been done 
by the Second and Fourth districts, 
is entirely reasonable. Once the ver- 
dict is rendered, the damages have 
in essence been liquidated or fixed, 
thus removing any guesswork from 
the award of prejudgment interest. 
This is especially true if the court 
enters final judgment in favor of the 
party who received the verdict.* 
However, consistent with the inter- 
pretation of Rule 9.340(c), prejudg- 
ment interest should not be included 
as part of the final judgment upon 
which postjudgment interest is 
awarded. Failure to do so would 
transform prejudgment interest 
from a mechanism of restitution to 
one of retribution. U 


' Neither “preverdict interest” nor 
“postverdict interest” are recognized 
terms of art. However, I have labeled as 
“postverdict interest” the interest due in 
tort cases covering the period of time 
from the pronouncement of the verdict 
to the entry of final judgment in order 
to distinguish this interest from the 
more regularly awarded prejudgment 
interest that accrues in contract cases 
and some tort cases from a date prior to 
the verdict. 

* See., e.g., Brecker Holding Corp. v. 
Becker, 78 F.3d 514, 516-17 (11th Cir. 
1996); Argonaut Ins. Co. v. Mary Plumb- 
ing Co., 474 So. 2d 212 (Fla. 1985). 

3 See Kissimmee Util. Auth. v. Better 
Plastics, Inc., 526 So. 2d 46 (Fla. 1988). 

4 See, e.g., Brecker, 78 F.3d at 516. 

> See id. 

§ See, e.g., Cioffe v. Morris, 676 F.2d 
539 (11th Cir. 1982); Burkhart v. Kroeger 
Concrete Products, Inc., 468 So. 2d 469 
(Fla. 4th D.C.A. 1985). 

? See Hurley v. Slingerland, 480 So. 2d 
104 (Fla. 4th D.C.A. 1985). 

®’ See Argonaut, 474 So. 2d 212; 
Alvarado v. Rice, 614 So. 2d 498 (Fla. 
1993); Lumbermens Mut. Cas. Co. v. 
Percefull, 653 So. 2d 389 (Fla. 1995). 

® See, e.g., Lumbermens, 653 So. 2d at 
390. 

10 See id. Of course, a jury could always 
provide a date certain indicating when 
the damages are due. To avoid the com- 
plication of whether prejudgment inter- 
est is proper or from when it should be 
calculated, it is recommended that par- 
ties (especially plaintiffs) always include 


he 


a provision in the verdict form for the 
jury to provide a date from when the 
prevailing party was entitled to the 
award. 

1 See Alvarado, 614 So. 2d at 499. 

12 See In re Air Crash, No. 96-MDL- 
1125, 1998 WL 1770591, *4 (S.D. Fla. 
Feb. 25, 1998). (“Florida courts would 
not apply the Alvarado exception to the 
aforementioned damages [lost earnings 
and lost prospective net accumulations 
of the estate] because they are by their 
very nature unliquidated”). 

8 Chicago Ins. Co. v. Argonaut Ins. Co., 
451 So. 2d 876 (Fla. 4th D.C.A. 1984). 

4 Argonaut, 474 So. 2d at 214 (quoting 
Bergen Brunswig Corp. v. State Dep’t of 
Health and Rehabilitative Servs., 415 So. 
2d 765, 767 (Fla. 1st D.C.A. 1982)). 

'S Td. at 215 (emphasis added). 

16 Id. 

'7 See Alvarado, 614 So. 2d at 500-01. 

18 Td. at 499. 

19 Lumbermens, 652 So. 2d at 390 (em- 
phasis in original). 

20 Td. 

*1 The Argonaut court specifically ac- 
knowledged and confirmed its prior rul- 
ing that prejudgment interest was not 
recoverable on awards for personal in- 
jury not involving property loss or out- 
of-pocket pecuniary losses. See Argo- 
naut, 474 So. 2d at 214 n.1. 

2 Amerace Corp. v. Stallings, 753 So. 2d 
592, 593 (Fla. 2d D.C.A. 2000), rev’ g, 779 
So. 2d 269 (Fla. 2000). 

23 See also Budget Rent-A-Car Syst., 
Inc. v. Castellano, 764 So. 2d 889, 890 
(Fla. 4th D.C.A. 2000) (affirming award 
of prejudgment interest in personal in- 
jury action from time of verdict, where 
the verdict fixed and therefore liqui- 
dated the plaintiff's noneconomic dam- 
ages). 

*4 Okun, 652 So. 2d at 389 (emphasis 
added) (citations omitted). It is unclear 
whether the arbitration award encom- 
passed noneconomic damages. Moreover, 
the facts before the court seemingly com- 
pelled the result it reached. The Okuns 
were awarded damages in arbitration in 
October 1992. Before they filed a motion 
to confirm the award, the losing party 
filed a motion to vacate the award which 
the trial court granted. On appeal, the 
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order vacating the award was reversed. 
Before confirmation of the arbitration 
award could be had by the Okuns, the 
losing party moved to vacate the arbi- 
tration award again in July 1993. That 
motion was denied as was a subsequent 
appeal. Finally, in May 1994, roughly a 
year and a half after the arbitration 
award, the Okuns had the award con- 
firmed. 

In sum, given the delay between the 
award and its confirmation, it is not sur- 
prising that the Third District held that 
the Okuns were entitled not only to 
postjudgment interest, but interest from 
the date of the award until the order of 
confirmation. 

25 See also Alarm Syst. of Florida, Inc. 
v. Singer, 380 So. 2d 1162, 1163 (Fla. 3d 
D.C.A. 1980) (reversing award of pre- 
judgment interest because the losses 
were not fixed until the determination 
was made by the trier of fact, but failing 
to remand for entry of an award of 
postverdict interest). 

26 Argonaut, 474 So. 2d at 215. 

27 See Quality Engineered Installation, 
Inc. v. Higley South, Inc., 670 So. 2d 929, 
931 (Fla. 1996). 

*9 See Becker Holding Corp. v. Becker, 
78 F.3d 514, 516, 517 (11th Cir. 1996); 
City of Tampa v. Janke Construction, 


Inc., 626 So. 2d 239, 240 (Fla. 2d D.C.A. 
1993). 

3° In re Amendments to the Florida Bar 
Rules of Civil Procedure, 604 So. 2d 1110, 
1111 (Fla. 1992). 

3! See, e.g., Gilliard v. Wright, 667 So. 
2d 815, 816 (Fla. 2d D.C.A. 1995) (pre- 
judgment interest should be used to com- 
pensate a plaintiff for the loss of use of 
money, not as a means to punish the los- 
ing party). 

32 See Green v. Rety, 616 So. 2d 433, 435 
(Fla. 1993); Brown v. Estate of Stuckey, 
710 So. 2d 679, 680 (Fla. Ist D.C.A. 
1998). 

33 See Brown, 710 So. 2d at 680. 

34 See id. 

3 See, e.g., Joseph S. Arrigo Motor Co., 
Inc. v. Lasserre, 678 So. 2d 396, 397 (Fla. 
lst D.C.A. 1996); Aetna Casualty & 
Surety Co. v. Protective National Ins. Co. 
of Omaha, 631 So. 2d 305, 310 (Fla. 3d 
D.C.A. 1993) (“As a matter of logic, and 
therefore law, it is irrefutable that an 
award of prejudgment interest cannot it- 
self bear interest”). 

36 Argonaut, 474 So. 2d at 215. 

37 Clearly, ifa jury verdict award is sub- 
sequently reversed by the trial court or 
on appeal, a party would not be entitled 
to this interest in the same way he would 
not be entitled to the amount awarded 
by the jury. 
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Time Is of the Es'scents’ 


The Fourth Amendment, Canine 
Olfaction, and Vehicle Stops 


by Craig Scheiner 


ne of the unintended consequences of the cur- 

rent emphasis on dogs as agents of social con- 

trol is the increasing possibility that they 

may contribute to compromising one of our 
most cherished values—privacy .... Under the pretext 
of public safety, security dogs could be used to allow 
the state to move increasingly into the most private 
realms.”! 

Upon being stopped for a traffic infraction, many of 
Florida’s motorists likely imagine the worst-case sce- 
nario to be the issuance of a citation.? Furthest from 
their mind is a concern that, in the absence of suspi- 
cion of criminal activity, a police dog will sniff the exte- 
rior of their vehicle in an effort to detect the presence of 
controlled substances. Be that as it may, nowadays this 
method of police investigation is commonplace because, 
by all accounts, K-9s are assuming an ever-growing role 
in the enforcement of laws on Florida’s roadways. 

In one Gulf coast city: 

After a marked cruiser stopped a vehicle for an observed traffic 
infraction, one or more detectives would approach the vehicle, 
ask the driver to exit, and instruct the driver to accompany 
them to the area of the police cruiser. Having identified them- 
selves as members of the drug interdiction unit and explained 
the reason for the traffic stop, the detectives would request the 
motorist’s consent to search the vehicle for narcotics. If the 
motorist granted permission, one detective would search the 
vehicle while another completed a computer check of the ve- 
hicle and driver. If the motorist denied permission, a narcotics 


detection dog would be summoned to sniff the exterior of the 
vehicle.* 


Unbeknownst to most of the motoring public, the du- 
ration of both criminal and noncriminal traffic stops is 
of tremendous constitutional importance, for a matter of 
minutes may decide the legality of a K-9 sniff. 
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Superior Nasal Appraisal! 

In 1970, police dogs made their drug-detection debut 
with the U.S. Customs Service.‘ And despite the notori- 
ous duties (i.e., those into which they can sink their teeth) 
to which K-9s have been assigned, more often than not, 
it seems, police dogs are portrayed and perceived in a 
positive light.° Indeed, because of their sensational con- 
tributions to law enforcement, K-9s have risen to promi- 
nence. 

A dog’s nose is uniquely equipped to detect the faintest of odors. 
Dogs possess potentially billions of chemical receptors called 
olfactory cells .... Laid out, the surface area of these cells 
would cover a space the area of the skin on the dog’s body. In 
comparison, the surface area of human olfactory cells would 
cover no more than a postage stamp... . Little doubt exists 


that dogs have the ability to detect the smallest traces of odors 
and to perceive these scents much better than human beings.°® 


Unbridled confidence in K-9s is not recommended, how- 
ever, for as impressive as dogs’ drug-detection accuracy 
may be, evidence indicates that they are not infallible.’ 
As a matter of fact, the police canine may have to con- 
tend with competition from other animals. “Some law 
enforcement agencies have begun to use Vietnamese pot- 
bellied pigs to detect narcotics ... . Porcine handlers 
report that pigs are ‘better at sniffing out drugs than 
any dog they have ever found.””* Perhaps, in the future, 
all drug-detection animals will be replaced by the gas 
chromatographer, a.k.a. the “electronic canine.”’ In any 
case, for the time being, the police dog is one of the more 
potent weapons in the prosecutor’s arsenal.'° 


The U.S. Supreme 
Court and the K-9 Sniff 


In the face of widespread apprehension over K-9 


| 


Joe McFadden 


olfaction’s encroachment on privacy 
and dignity, the highest court in the 
land and its oft-faithful Fourth 
Amendment disciples, such as 
Florida, have remained steadfast in 
their approval of drug-sniffing dogs. 
Florida’s fidelity is commanded by 
Art. I., §12 of the Florida Constitu- 
tion, whose search and seizure stric- 
tures are essentially identical to 
those set forth by the Fourth Amend- 
ment. 


The right of the people to be secure in 
their persons, houses, papers and effects 
against unreasonable searches and sei- 
zures, and against the unreasonable in- 
terception of private communications by 
any means, shall not be violated. No 
warrant shall be issued except upon 
probable cause, supported by affidavit, 
particularly describing the place or 
places to be searched, the person or per- 
sons, thing or things to be seized, the 
communication to be intercepted, and 
the nature of evidence to be obtained. 
This right shall be construed in confor- 
mity with the Fourth Amendment to the 
United States Constitution, as inter- 
preted by the United States Supreme 
Court. Articles or information obtained 
in violation of this right shall not be ad- 
missible in evidence if such articles or 
information would be inadmissible un- 
der decisions of the United States Su- 
preme Court construing the Fourth 
Amendment to the United States Consti- 
tution. (Emphasis added.) 


Fla. Const. Art. I., §12. 

In spite of §12’s adoption of the 
High Court’s search-and-seizure ju- 
risprudence, it may be argued that, 
from time to time, the Florida Su- 
preme Court parts ways with the 
U.S. Supreme Court. See, e.g., Ari- 
zona v. Evans, 514 U.S. 1, 3 (1995) 
(holding that a court employee’s er- 
ror does not invoke the Fourth 
Amendment exclusionary rule); 
Shadler v. State, 761 So. 2d 279, 280 
(Fla. 2000) (holding that a Depart- 
ment of Highway Safety and Motor 
Vehicles employee’s error does in- 
voke the Fourth Amendment exclu- 
sionary rule). Only time will tell if 
canine olfaction is an area in which 
the Court and the Sunshine State 
are in complete accord. 

In United States v. Chadwick, 433 
U.S. 1, 4 (1977), canine sniffing, 
though not determinative of the out- 
come, was an element of the factual 
background."! But it was not until 
1983, in United States v. Place, 462 
U.S. 696 (1983), that the U.S. Su- 


preme Court first engaged the con- 
stitutionality of K-9 olfaction. The 
Place Court extended the Terry doc- 
trine (Terry v. Ohio, 392 U.S. 1 
(1968)) to the investigative deten- 
tion of personal property—specifi- 
cally, airport luggage—and indi- 
cated that a dog sniff of such 
property is not a Fourth Amend- 
ment search, but still ruled uncon- 
stitutional the 90-minute detention 
of luggage because of the investi- 
gating officers’ lack of diligence in 
securing a K-9.'* Influenced heavily 
by the pressures of the war on 
drugs, the Court—througbh its all- 
too-familiar dictum in Place—ex- 
empted the “one-of-a-kind” dog sniff 
from the protection of the Fourth 
Amendment. 


[T]he manner in which information is 
obtained through [a canine sniff] is 
much less intrusive than a typical 
search. Moreover, the sniff discloses 
only the presence or absence of narcot- 
ics, a contraband item. Thus, despite 
the fact that the sniff tells the authori- 
ties something about the contents of 
the luggage, the information obtained 
is limited. This limited disclosure also 
ensures that the owner of the property 
is not subjected to the embarrassment 
and inconvenience entailed in less dis- 
criminate and more intrusive investi- 
gative methods. In these respects, the 
canine sniff is sui generis. We are 
aware of no other investigative proce- 
dure that is so limited both in the man- 
ner in which the information is ob- 
tained and in the content of the 
information revealed by the proce- 
dure." 


A detail that should not be over- 
looked is that the seeds of the Place 
dictum were sown in an earlier case, 
Florida v. Royer, 460 U.S. 491, 506 
n.10 (1983). 


[W]e hold here that the officers had rea- 
sonable suspicion to believe that Royer’s 
luggage contained drugs, and we assume 
that the use of dogs in the investigation 
would not have entailed any prolonged 
detention of either Royer or his luggage 
which may involve other Fourth Amend- 
ment concerns. In the case before us, the 
officers, with founded suspicion, could 
have detained Royer for the brief period 
during which Florida authorities at busy 
airports seem able to carry out the dog- 
sniffing procedure. 


As one might expect from the typi- 
cally fractured Court, especially in 
the context of searches and seizures, 
the Royer and Place dicta were not 
well-received by several Justices, 
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the most outspoken of whom was 
Justice Brennan. “[C]lontrary to the 
plurality’s apparent suggestion, I 
am not at all certain that the use of 
trained narcotics dogs constitutes a 
less intrusive means of conducting 
a lawful Terry investigative stop.” 
Royer, 460 U.S. at 511 (Brennan, J., 
concurring in result). One year af- 
ter Place, Brennan echoed his un- 
easiness: “[The Court’s K-9 sniffing] 
dictum in Place was dangerously 
incorrect.” United States uv. 
Jacobsen, 466 U.S. 109, 136 (1984) 
(Brennan, J., dissenting). And once 
again, Justice Brennan’s frustration 
with the Court’s propensity for add- 
ing odor-related dictum resurfaced 
in United States v. Johns, 469 U.S. 
478, 489 (1985) (Brennan, J., dis- 
senting) (disagreeing with the 
Court’s decision to uphold a war- 
rantless search of packages three 
days after they were initially im- 
pounded). 

While they did concur in the Place 
result, Justices Brennan, Marshall, 
and Blackmun protested the prema- 
turity of the Court’s “no-search” cat- 
egorization of the K-9 sniff.'* Un- 
timely or not, this classification is 
now firmly rooted in Fourth Amend- 
ment jurisprudence. See, e.g., Kyllo 
v. United States., 121 S. Ct. 2038, 
2050 (2001) (Stevens, J., dissenting) 
(“But in United States v. Place, we 
held that a dog sniff that ‘discloses 
only the presence or absence of nar- 
cotics’ does ‘not constitute a search 
within the meaning of the Fourth 
Amendment’... .”) (Citation omit- 
ted.); Indianapolis v. Edmond, 531 
U.S. 32, 40 (2000) (“Just as in Place, 
an exterior sniff of an automobile 
does not require entry into the car 
and is not designed to disclose any 
information other than the presence 
or absence of narcotics. Like the dog 
sniff in Place, a sniff by a dog that 
simply walks around a car is much 
less intrusive than a typical 
search.”) (Citations omitted.); Bond 
v. United States, 529 U.S. 334, 341 
(2000) (Breyer, J., dissenting) (“Con- 
sider, too, the accepted police prac- 
tice of using dogs to sniff for drugs 
hidden inside luggage.”); Soldal v. 
Cook County, Illinois, 506 U.S. 56, 
63 (1992) (“In Place ... we found 


that subjecting luggage to a ‘dog 
sniff did not constitute a search for 
Fourth Amendment purposes be- 
cause it did not compromise any pri- 
vacy interest.”); Jacobsen, 466 U.S. 
at 124 (“Here, as in Place, the like- 
lihood that official conduct of the 
kind disclosed by the record will ac- 
tually compromise any legitimate 
interest in privacy seems much too 
remote to characterize the testing as 
a search subject to the Fourth 
Amendment.”) 

Seventeen years after Place, the 
Court handed down its second ca- 
nine-olfaction decision. In India- 
napolis v. Edmond, 531 U.S. 32, 48 
(2000), the Court ruled as violative 
of the Fourth Amendment a vehicle 
checkpoint program whose primary 
purpose was narcotics detection.'® 
As she had done in Place, Justice 
O’Connor authored the pro-defen- 
dant (with respect to the holding, 
anyway), six-member majority 
opinion in Edmond. Though pre- 
sented with an opportunity to put 
a leash on dog sniffing at all types 
of roadblocks, the Edmond Court 
chose the laissez-faire approach. 
“Specifically, we express no view on 
the question whether police may 
expand the scope of a license or so- 
briety checkpoint seizure in order 
to detect the presence of drugs in a 
stopped car.”'° Before one jumps to 
any conclusion about the constitu- 
tionality of secondary-purpose ca- 
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nine sniffing, one must consider 
that, after the foregoing quote, the 
Edmond Court cited New Jersey v. 
T. L. O., 469 U.S. 325, 341 (1985), 
for the well-known Terry principle 
that a “search must be ‘reasonably 
related in scope to the circumstance 
which justified the interference in 
the first place.”"’ If the Court’s in- 
clusion of the T.L.O. citation is ac- 
corded significance, then the de- 
monstrability of a “reasonable” 
connection between K-9 sniffing 
and Court-approved roadblocks 
(i.e., Michigan Dept. of State Police 
v. Sitz, 496 U.S. 444, 447 (1990) (so- 
briety); United States v. Martinez- 
Fuerte, 428 U.S. 543, 545 (1976) 
(immigration); Delaware v. Prouse, 
440 U.S. 648, 663 (1979) (traffic 
safety)) may be determinative of 
the ultimate inquiry: Is the police 
dog animal grata at any roadblock? 

In light of the Edmond Court’s re- 
luctance to expressly condemn dog 
sniffing at all vehicle checkpoints 
(note: Checkpoints are not based on 
individualized suspicion.), what is 
the likelihood that the Court would 
countenance K-9 olfaction at non- 
criminal traffic stops (note: All law- 
ful, noncheckpoint traffic stops are 
based on individualized suspicion of 
wrongdoing)? At any rate, Edmond 
doubtless affects Florida’s narcotics 
checkpoint policies, the legality of 
which has been contested unsuccess- 
fully. See, e.g., Merrett v. Moore, 58 
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F.3d 1547, 1549 (11th Cir. 1995) 
(permitting canine-sniffing of ve- 
hicles stopped at a north Florida 
narcotics roadblock as well as ve- 
hicles parked at nearby highway 
rest areas); Cardwell v. State, 482 
So. 2d 512, 513 (Fla. 1st DCA 1986) 
(upholding a north Florida narcot- 
ics roadblock). Of course, even if sec- 
ondary purpose K-9 sniffing were 
permitted in Florida, to pass consti- 
tutional muster the olfaction proce- 
dure must be included in the 
roadblock’s written guidelines. See 
State v. Jones, 483 So. 2d 433, 438 
(Fla. 1986). 


Seizure of 
Motorists Generally 

Any discussion of the intersection 
between the Fourth Amendment 
and motor vehicles should begin 
with an acknowledgment of the 
principle that law enforcement of- 
ficers are authorized to seize a ve- 
hicle when there is probable cause 
to believe there is a violation of ei- 
ther a noncriminal traffic law or 
criminal law (traffic-related or 
not).'* Moreover, in compliance with 
the Terry doctrine, police officers are 
permitted to stop motor vehicles in 
the absence of probable cause if the 
officers are equipped with a reason- 
able suspicion of criminal activity.’ 
If reasonable suspicion of criminal 
activity is established, a motorist 
originally stopped for a traffic in- 
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fraction may be detained for a longer 
period of time, provided the scope of 
the investigative detention is cir- 
cumscribed by the purpose justify- 
ing the detention.” In no uncertain 
terms, this rule was pronounced in 
Royer, 460 U.S. at 500: “The scope 
of the [Terry] intrusion permitted 
will vary to some extent with the 
particular facts and circumstances 
of each case. This much, however, is 
clear: an investigative detention 
must be temporary and last no longer 
than is necessary to effectuate the 
purpose of the stop.” (Emphasis 
added.) 

A vehicle stop predicated on rea- 
sonable suspicion that a violation of 
criminal law has occurred—or a ve- 
hicle stop predicated on probable 
cause that a noncriminal traffic of- 
fense has occurred if the stop pro- 
duces reasonable suspicion of crimi- 
nal activity—will terminate if and 
when the investigation dispels the 
officer’s suspicions, unless the sus- 
pected motorist consents to the 
investigation’s continuation. 

The U.S. Supreme Court has long 
held that a lawful noncriminal traf- 
fic stop may be prolonged if the mo- 
torist consents voluntarily. See, 
e.g., Ohio v. Robinette, 519 U.S. 33, 
40 (1996) (motorist detained for 
speeding); Florida v. Jimeno, 500 
U.S. 248, 249 (1991) (motorist de- 
tained for failing to stop at a red 
light); Schneckloth v. Bustamonte, 
412 U.S. 218, 248 (1973) (motorist 
detained for equipment violations). 
But not all of Florida’s courts en- 
tirely share the U.S. Supreme 
Court’s anti-motorist stance on the 
consent doctrine. See, e.g., Crooks 
v. State, 710 So. 2d 1041, 1042 n.1 
(Fla. 2d DCA 1998). 


[The deputy] testified at the suppression 
hearing that he asks the driver of every 
car that he stops whether a search may 
be conducted. He does not, however, 
carry consent-to-search forms. If this 
deputy is routinely stopping elderly driv- 
ers and out-of-state tourists for minor 
traffic offenses and then requesting the 
right to search their cars with his dog, 
there is a larger issue than the one ad- 
dressed by this opinion. 


Finally, in the event that a law- 
ful vehicle stop is based on or yields 


probable cause to believe that a vio- 
lation of criminal law has occurred, 


the encounter may develop into a 
valid arrest.” 


Terry-Based 
Noncriminal Traffic Stops? 
Armed with Terry, law enforce- 
ment officers may conduct an inves- 
tigative detention of motorists based 
on reasonable suspicion of criminal 
activity. But can the same be said 
for noncriminal traffic stops? In 
Delaware v. Prouse, 440 U.S. 648, 
663 (1979), the U.S. Supreme Court 
announced: 
[Elxcept in those situations in which 
there is at least articulable and reason- 
able suspicion that a motorist is unli- 
censed or that an automobile is not reg- 
istered, or that either the vehicle or an 
occupant is otherwise subject to seizure 
for violation of law, stopping an auto- 
mobile and detaining the driver in or- 
der to check his driver s license and the 
registration of the automobile are unrea- 
sonable under the Fourth Amendment. 
(Emphasis added. ) 


The Prouse Court recognized that 
the Terry standard suffices for li- 
cense/registration offenses— which, 
by the way, are not invariably crimi- 
nal, such as in Florida—but does 
“violation of law” encompass any 
noncriminal traffic offense?” Did 
the Court simply choose its words 
imprecisely? In Whren v. United 
States, 517 U.S. 806, 819 (1996), the 
Court decided that the Fourth 
Amendment permits temporary de- 
tentions of motorists based on prob- 
able cause to believe that a traffic 
infraction has occurred. Because the 
High Court is inclined to limit its 
holdings to specific case facts— 
Whren involved a showing of prob- 
able cause—the omission of any ref- 
erence to the Terry standard might 
have been deliberate. 

The lack of unambiguous High 
Court support notwithstanding, a 
number of jurisdictions authorize 
vehicle stops based on reasonable 
suspicion of noncriminal activity.” 
But the question whether Florida 
considers Terry-level suspicion as 
a sufficient justification for a non- 
criminal traffic stop is not an- 
swered clearly. In Doctor v. State, 
596 So. 2d 442, 447 (Fla. 1992), the 
Florida Supreme Court responded 
to the state’s claim that reasonable 
suspicion sufficed for infraction- 
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based stops. 


[Wle reject the State’s suggestion that 
the stop in this case was legal because 
the officers “reasonably suspected” that 
the taillight was in violation of the law. 
The trial judge held the stop permissible 
because “the officer determined in his 
own mind on that evening . . . that the 
left rear taillight was out.” Reasonable 
suspicion, however, is not judged by a 
subjective standard, but rather by an 
objective one. Terry, 392 U.S. at 21-22. 
Law enforcement officers are charged 
with knowledge of the law. A reasonable 
officer would have known the statutory 
requirements for taillights as prescribed 
by §316.221. Thus, a reasonable officer 
would have known that Doctor’s vehicle 
was in compliance with the law since red 
taillights were visible on both ends of the 
vehicle. 


Setting aside the influence, if any, 
of the now-defunct “pretext rule,” if 
the Florida Supreme Court firmly 
believed that probable cause was 
required to justify a stop based ona 
noncriminal traffic violation, why 
did it not dismiss outright the Terry 
argument instead of delving into a 
Terry analysis?” Later in the Doc- 
tor opinion, the court concluded the 
“police had neither reasonable sus- 
picion of criminal activity nor a 
valid basis for a traffic stop.”?> Did 
the court’s use of the vague expres- 
sion “valid basis” rather than “prob- 
able cause” imply that the reason- 
able-suspicion standard applies to 
noncriminal traffic stops? If the an- 
swer is yes, one must additionally 
ask if the court would allow law en- 
forcement agencies to deploy K-9s at 
these types of stops. 


K-9 Sniff and the Seizure 
of Motorists in Florida 
During Terry detentions of ve- 
hicles—whether reasonable suspi- 
cion of criminal activity is the basis 
for the stop or if it develops during 
an infraction-based stop—law en- 
forcement officers in Florida may 
avail themselves of the police dog’s 
singular sense of smell. “Just as no 
police officer need close his eyes to 
contraband in plain view, no police 
officer armed with a sniff dog need 
ignore the olfactory essence of ille- 
gality.””° In the opinion of Florida’s 
appellate courts and the 11th Cir- 
cuit Court of Appeals, motorists who 
arouse in an officer a reasonable 
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suspicion of criminal activity should 
expect an infringement on their ve- 
hicular privacy, including that pro- 
duced by a K-9 sniff, so long as the 
sniff is accomplished within a rea- 
sonable period of time.”’ But 
Florida’s motorists might be sur- 
prised to learn that the courts be- 
lieve that mere infractions are seri- 
ous enough to legally justify a 
suspicionless canine sniff of their 
vehicle’s exterior. Beginning with 
the seminal “vehicle-sniff” case, 
State v. Anderson, 479 So. 2d 816 
(Fla. 4th DCA 1985), a line of “dog- 
sniff’ cases involving noncriminal 
traffic stops has emerged.”* From 
these cases, a number of principles 
may be gleaned. First, as originally 
articulated in Anderson, a motorist 
may be detained upon the commis- 
sion of a traffic infraction, but un- 
less reasonable suspicion arises, the 
motorist may not be detained any 
longer than is necessary to issue the 
citation.”® The Anderson rule gained 
the support of the Florida Supreme 
Court in Cresswell v. State, 564 So. 
2d 480, 481 (Fla. 1990). Florida’s 
highest court reaffirmed its commit- 
ment to Anderson in Thomas uv. 
State, 614 So. 2d 468, 471 (Fla. 
1993). Second, during a lawful non- 
criminal (or criminal) vehicle stop, 
a canine sniff of the exterior of the 
vehicle is not a Fourth Amendment 
“search,” thereby keeping the sniff 
out of the reach of the Terry suspi- 
cion and probable cause require- 
ments.” Third, a positive K-9 alert 
on the exterior of a lawfully seized 
motor vehicle provides the requisite 
probable cause justifying a complete 
search of the vehicle’s interior, as 


well any containers found therein.*! 
Fourth, in the absence of individu- 
alized suspicion necessary to con- 
vert a noncriminal traffic stop into 
a lawful Terry stop, property belong- 
ing to a nonsuspect passenger may 
not be subjected to K-9 olfaction. 
See, e.g., McNeil v. State, 656 So. 2d 
1320, 1321 (Fla. 5th DCA 1995). 


Requiring McNeil, however, to leave [her 
purse in the vehicle] so that it would be 
exposed to a drug sniff is an impermis- 
sible seizure. If the officer cannot extend 
a lawful stop beyond the time it takes to 
write a citation in order to have the K-9 
unit perform its task .. . certainly he 
may not subject those who are not being 
“detained” under any lawful authority 
to such a test. 


But see McNeil, 656 So. 2d at 1323 
(Thompson, J., dissenting) (“I would 
hold that the officer properly re- 
quired McNeil to leave her purse in 
the car.”). Whether a sniff of per- 
sonal property is permitted during 
a lawful Terry stop remains an open 
question. 

The sniffing of motorists’ persons, 
like the sniffing of personal prop- 
erty, can be expected to incite pas- 
sionate debate. In Woodbury v. 
State, 730 So. 2d 354, 359 (Fla. 5th 
DCA 1999), en banc (per curiam), 
(Harris, J., dissenting), Justice Har- 
ris argued that a positive canine 
alert on the exterior of a vehicle, 
without more, does not permit a ca- 
nine sniff of all the passengers, but 
suggested that an independent sniff 
of the vehicle’s occupants could have 
been conducted because “(t]he pas- 
sengers have no expectation of pri- 
vacy in the air space around them. 
If their body gives off an odor of ille- 
gal narcotics discernable by a 


trained dog during a period in which 
the occupants are not illegally de- 
tained, this appears to be their bad 
luck.” Does this position give short 
shrift to the (controversial) esti- 
mates of the pervasiveness of co- 
caine-contaminated currency which 
finds its way into the possession or 
vicinity of “unlucky” passengers?” 

Fifth, whether the police dog is 
present at the initial seizure of the 
vehicle or arrives (by happenstance 
or by police request) subsequent to 
the initial seizure is of no legal con- 
sequence, if the initial vehicle stop 
is lawful.* But see United States v. 
Holloman, 113 F.3d at 196: “(The 
defendant] was not delayed at all 
because the canine unit was already 
on the scene by the time he denied 
consent to search his vehicle. A dif- 
ferent case might be presented if 
Holloman were one of the individu- 
als forced to wait for the arrival of a 
canine unit.” (Emphasis added.) 

It is worth noting that at least one 
U.S. Supreme Court Justice ex- 
pressed his concern about the con- 
stitutionality of allowing investigat- 
ing officers to summon a K-9 unit to 
the scene of a lawful Terry stop. See 
United States v. Sharpe, 470 U.S. 675, 
719-20 (1985) (Brennan, J., dissent- 
ing). 

I am particularly disturbed by the 
Court’s suggestion that it might be con- 
stitutionally reasonable for a highway 
patrolman to hold a motorist on Terry 
suspicion pending the arrival of an of- 
ficer with more “training and experi- 
ence.” ... J can imagine a great many 
roadside stop situations in which it 
might make good police sense for the de- 
taining officer to hold the motorist in- 


definitely without probable cause . . . so 
that a trained narcotics dog owned by 
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the adjacent county could be driven out 
to sniff around the windows . . . . The 
Framers did not enact the Fourth 
Amendment to further the investigative 
powers of the authorities, however, but 
to curtail them: Terry’s exception to the 
probable-cause safeguard must not be 
expanded to the point where the consti- 
tutionality of a citizen’s detention turns 
only on whether the individual officers 
were coping as best they could given in- 
adequate training, marginal resources, 
negligent supervision, or botched com- 
munications. (Emphasis added.) (Cita- 
tions omitted.) 


Clearly, Justice Brennan’s posi- 
tion would apply with equal, if not 
greater, force to infraction-based ve- 
hicle seizures. 

Sixth, the deployment of a drug- 
sniffing K-9 is prohibited if the in- 
vestigating officers unreasonably 
delay the issuance of the traffic ci- 
tation (or in lieu of a citation, the 
provision of an oral or a written 
warning) for the purpose of secur- 
ing a police dog’s sniff.** The follow- 
ing factors militate in favor of a law- 
ful prolongation of a noncriminal 
traffic stop: 1) the officer requests 
and awaits information pertaining 
to vehicle tags, driver licenses, and 
outstanding warrants;* 2) the of- 
ficer develops Terry-type suspicion 
or probable cause to believe the mo- 
torist was or is (and “or will be,” if 
Terry applies) involved in criminal 
activity; or 3) the officer obtains vol- 
untary consent to search the stopped 
vehicle. In contrast, it stands to rea- 
son that asking questions concern- 
ing matters unrelated to the purpose 
of the traffic stop is not a legitimate 
protraction of the stop.** A perfect 
example of unlawful police inquisi- 
tiveness is illustrated in Maxwell v. 
State, 785 So. 2d 1277, 1279 (Fla. 
5th DCA 2001). 

[Djeputy King’s questioning was pur- 
poseless unless its purpose was a fish- 
ing expedition and a delaying tactic to 
allow time for the K-9 unit to arrive. 
King testified that there were no suspi- 
cious actions by Maxwell at any time 
during the stop. During his conversation 
with Maxwell, King asked Maxwell 
about matters which had nothing to do 
with the citation. King asked where 
Maxwell had worked. Maxwell talked 
about working in Texas and about law 
enforcement in Texas; he talked about 
his marital status, his son and about his 
work for an electrical company. Deputy 


King asked over 50 questions during this 
traffic stop. Many of the questions in- 


volved drugs or weapons: Do you have 
any drugs in the car? When was the last 
time you used marijuana? Have you ever 
been arrested for drugs? Has anyone 
been in your car recently with drugs? Do 
you object to a search of your car? Is 
there any reason a drug dog would alert 
to drugs if it walked around your car? 
Do you have any objection to the drug 
dog walking around your car? Do you 
have any guns in your car? Have you had 
any firearms violations? 


Conclusion 

What has contributed to the de- 
velopment of this search and seizure 
doctrine? Some of the credit is owed 
to a modern technological marvel: 
the dashboard-mounted police video 
camera. This device enables the 
courts to observe, with the utmost 
accuracy, the duration of, and the 
events occurring during, vehicle 
stops, including those in which a 
police dog is used.*’ 

While the customary deployment 
of police canines during criminal 
traffic stops—drug-related ones, in 
particular—might be well-con- 
ceived, does the same hold true for 
stops based on noncriminal of- 
fenses? Phrased another way, does 
the government’s interest in drug in- 
terdiction override the privacy 
rights of all legally detained motor- 
ists? “If the zeal to eliminate drugs 
leads this state and nation to for- 
sake its ancient heritage of consti- 
tutional liberty, then we will have 
suffered a far graver injury than 
drugs can ever inflict upon us. Drugs 
injure some of us. The loss of liberty 
injures all.”** The next time you get 
pulled over, remember, time is of the 
essence. 
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ter the initial seizure of the defen- 
dant); Rogers v. State, 586 So. 2d 

1148, 1150 (Fla. 2d D.C.A. 1991) 
(sniff conducted between 25 and 30 
minutes after the initial stop); 
Cresswell v. State, 564 So. 2d 480, 
481 (Fla. 1990) (sniff conducted ap- 
proximately 45 minutes after the ini- 
tial stop); Denton v. State, 524 So. 2d 
495, 498 (Fla. 2d D.C.A. 1988) (sniff 
conducted more than 15 to 20 minutes 
after the initial stop); State v. Nugent, 
504 So. 2d 47, 47 (Fla. 4th D.C.A. 
1987) (sniff conducted 67 minutes af- 
ter the initial stop). But see Cresswell, 
564 So. 2d 480 (Shaw, J., dissenting); 
Cresswell, 564 So. 2d 480 (Kogan, J., 
dissenting). 

28 Quite a few published appellate 
opinions involve K-9 sniffs conducted 
in a variety of public places. See, e.g., 
Hill, 770 So. 2d 280 (vehicle parked 
in the street); Powell v. State, 593 So. 
2d 1110 (Fla. 1st D.C.A. 1992) (train 
station); State v. Siluk, 567 So. 2d 26 
(Fla. 5th D.C.A. 1990) (airport); 
Crosby v. State, 492 So. 2d 1152 (Fla. 
3d D.C.A. 1986) (per curiam) (train 
station); State v. Bullock, 460 So. 2d 
517 (Fla. 3d D.C.A. 1984) (per curiam) 
(train station); State v. Francoeur, 387 
So. 2d 1063 (Fla. 5th D.C.A. 1980) 
(mobile-home-type vehicle parked in 
a lot); Vetter v. State, 395 So. 2d 1199 
(Fla. 3d D.C.A. 1981) (airport); State 
v. Goodley, 381 So. 2d 1180 (Fla. 3d 
D.C.A. 1980) (airport); Mata v. State, 
380 So. 2d 1157 (Fla. 3d D.C.A. 1980) 
(per curiam) (airport); Harpold v. 
State, 389 So. 2d 279 (Fla. 3d D.C.A. 
1980) (airport); Bouler v. State, 389 
So. 2d 1197 (Fla. 5th D.C.A. 1980) 
(airport). See also United States v. 
Puglisi, 723 F.2d 779, 790-91 (11th 
Cir. 1984) (lack of diligence in secur- 
ing a K-9 made the Terry detention of 
airport luggage unlawful). Not sur- 
prisingly, the deployment of K-9s fre- 
quently calls into question the issue 
of consent. See, e.g., Castro v. State, 
755 So. 2d 657, 659 (Fla. 4th D.C.A. 
1999) (consent to search a vehicle’s 
interior included consent to sniff of 
the same); State v. McLeod, 664 So. 
2d 983, 984 (Fla. 4th D.CA. 1995) (con- 
sent to search a vehicle’s interior did 
not include consent to sniff of the 
same); Rouse v. State, 643 So. 2d 696, 
698 (Fla. lst D.C.A. 1994) (under 
threat of sniff, consent to search was 
invalid); Dominguez v. State, 616 So. 
2d 506, 507 (Fla. 3d D.C.A. 1993) (con- 
sent to search apartment did not in- 
clude consent to sniff of the same); 
Monroe v. State, 578 So. 2d 847, 848 
(Fla. 2d D.C.A. 1991) (under threat of 
sniff, consent to search was invalid); 
State v. Lanxon, 393 So. 2d 1194, 1195 
(Fla. 3d D.C.A. 1981) (under threat of 
sniff, consent to search was invalid); 
Sizemore v. State, 390 So. 2d 401, 405 
(Fla. 3d D.C.A. 1980) (consent to sniff 
was valid). 

*2 See State v. Anderson, 479 So. 2d 


816, 818 (1985) (“A proper stop can- 
not enlarge the length of detention for 
the stop should be no longer than it 
takes to write out the traffic cita- 
tion.”). 

3° See, e.g., State v. Robinson, 756 So. 
2d 249, 249 (Fla. 5th D.C.A. 2000); 
Castro, 755 So. 2d at 659; Saturnino- 
Boudet, 682 So. 2d at 193; State v. 
Brooks, 662 So. 2d 440, 441 (Fla. 5th 
D.C.A. 1995) (Sharp, W., J., dissent- 
ing); State v. Bass, 609 So. 2d 151, 152 
(Fla. 5th D.C.A. 1992); Orozco, 607 So. 
2d at 465; Joseph v. State, 588 So. 2d 
1014, 1015 (Fla. 2d D.C.A. 1991); 
Blackmon v. State, 570 So. 2d 1074, 
1076 (Fla. lst D.C.A. 1990); State v. 
Williams, 565 So. 2d 714, 715 (Fla. 3d 
D.C.A. 1990) (per curiam); Taswell, 
560 So. 2d at 257; Cardwell, 482 So. 
2d at 515. See also United States v. 
Glinton, 154 F. 3d 1245, 1257 (11th 
Cir. 1998); Holloman, 113 F.3d at 194. 
31 See, e.g., Robinson, 756 So. 2d at 
249; Woodbury, 730 So. 2d at 355; 
Saturnino-Boudet, 682 So. 2d at 193; 
Brooks, 662 So. 2d at 441 (Sharp, W., 
J., dissenting); Orozco, 607 So. 2d at 
465; Rogers, 586 So. 2d at 1151; Osorio 
v. State, 569 So. 2d 1375, 1376 (Fla. 
2d D.C.A. 1990); State v. Russell, 557 
So. 2d 666, 667 (Fla. 2d D.C.A. 1990); 
Blackmon, 570 So. 2d at 1076; Will- 
iams, 565 So. 2d at 715; Taswell, 560 
So. 2d at 257; Moreland v. State, 552 
So. 2d 937, 939 (Fla. 2d D.C.A. 1989); 
Denton, 524 So. 2d at 498; Cardwell, 
482 So. 2d at 515. See also Glinton, 
154 F. 3d at 1257; Holloman, 113 F. 
3d at 194; Royer, 460 U.S. at 506 (“[A] 
positive [dog sniff] would have re- 
sulted in his justifiable arrest on prob- 
able cause.”). 

82 See Andy G. Rickman, Note: Cur- 
rency Contamination and Drug-Sniff- 
ing Canines: Should Any Evidentiary 
Value Be Attached to Dog’s Alert on 
Cash?, 85 Ky. L.J. 199, 208 (1997) 
(“[A]lecording to [a toxicologist who 
was formerly employed at the Florida 
Department of Law Enforcement], it 
is likely that a drug-sniffing canine 
will alert to the presence of cocaine 
on anyone carrying used cash in the 
State of Florida.”). 

33 See Brooks, 62 So. 2d at 441. 

5* Courts have reached different out- 
comes in cases in which a K-9 was 
used during a valid noncriminal traf- 
fic stop but during which no Terry 
suspicion developed. (Note: Paren- 
thetical comments are not provided for 
cases whose opinions do not indicate 
a time sequence.) Close to half of the 
decisions favor the dog sniff. See, e.g., 
Robinson, 756 So. 2d at 249 (sniff con- 
ducted approximately four minutes 
after the initial stop); Scott v. State, 
710 So. 2d 1378, 1378 (Fla. 5th D.C.A. 
1998); Brown v. State, 691 So. 2d 637, 
638-39 (Fla. 5th D.C.A. 1997) (sniff 
conducted between seven and eight 
minutes after the initial stop); McNeil 
v. State, 656 So. 2d 1320, 1321 (Fla. 
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5th D.C.A. 1995); Bass, 609 So. 2d at 
152; Blackmon, 570 So. 2d at 1076 
(sniff conducted three or four minutes 
after the initial stop); Williams, 565 
So. 2d at 715 (sniff conducted approxi- 
mately three minutes after the initial 
stop). See also State v. Brooks, 662 So. 
2d 440, 444 (Fla. 5th D.C.A. 1995) 
(Sharp, W., J., dissenting) (sniff con- 
ducted approximately 18 minutes af- 
ter the initial unlawful Terry stop). 
The following cases disfavor the dog 
sniff. See, e.g., United States v. Smith, 
799 F.2d 704, 706 (11th Cir. 1986) 
(sniff is illegal when conducted 40 
minutes after the invalid infraction- 
based stop, which led to an unlawful 
Terry detention); United States v. 
Pruitt, 174 F.3d 1215, 1218 (11th Cir. 
1999), cert. denied, 528 U.S. 1178 
(2000) (sniff is illegal when conducted 
approximately 30 minutes after a 
valid infraction-based stop, which 
turned into an unlawful Terry deten- 
tion); Maxwell v. State, 785 So. 2d 
1277, 1280 (Fla. 5th D.C.A. 2001); 
Dukes v. State, 753 So. 2d 780, 781 
(Fla. 5th D.C.A. 2000); State v. Sand- 
ers, 712 So. 2d 851, 851 (Fla. 5th 
D.C.A. 1998) (per curiam); Brooks, 662 
So. 2d 440; Powell v. State, 649 So. 2d 
888 (Fla. 2d D.C.A. 1995); Sims uv. 
State, 622 So. 2d 180, 181 (Fla. 1st 
D.C.A. 1993) (per curiam) (sniff con- 
ducted five minutes after a lawful non- 
criminal traffic stop, which became an 
unlawful Terry stop); Davis v. State, 
606 So. 2d 460, 461 (Fla. Ist D.C.A. 
1992) (sniff conducted between five 
and 20 minutes after an illegal Terry 
stop); Anderson, 479 So. 2d 816, 818 
(sniff conducted approximately 30 
minutes after the illegal Terry stop). 
35 See Brooks, 662 So. 2d at 440 
(Sharp, W., J. dissenting) (“[A] war- 
rant and license check is standard 
practice in [Florida] for all traffic 
stops.”); Robinson, 756 So. 2d at 249; 
Brown, 691 So. 2d at 638-39. See 
Wallentine, supra note 10, at 32. 

36 See also Pruitt, 174 F.3d at 1221. 
37 See, e.g., Robinette, 519 U.S. at 46 
n.2 (Stevens, J., dissenting); Pruitt, 
174 F.3d at 1217; Hardy, 855 F.2d at 
755; Maxwell, 785 So. 2d at 1280; 
Brooks, 662 So. 2d at 441 (Sharp, W., 
J., dissenting). 

38 Cresswell, 564 So. 2d at 484-85 
(Kogan, J., dissenting). 
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Environmental and Land Use Law 


Overfiling: Can the EPA Pursue a Case 
Where the State has Taken Enforcement Action? 
What Courts Have Done Since Harmon 


n many federally created en- 
vironmental programs, stan- 
dards are set at the federal 
level to achieve consistency 
and economies of scale. However, 
the U.S. Environmental Protection 
Agency (EPA) delegates implemen- 
tation and enforcement to the indi- 
vidual states. These delegations,’ 
also referred to as authorizations, 
are usually contingent upon the in- 
dividual state implementing and 
enforcing the program in a manner 
consistent with the EPA’s interpre- 
tation of the law, the science, and 
sometimes the facts of a particular 
case.” If the EPA is dissatisfied with 
a state’s handling of a program, the 
delegation may be withdrawn. If the 
authorized state fails to take appro- 
priate action in a case, the EPA may 
take the lead in that case. 
“Overfiling” is when the EPA en- 
forces a provision for which a par- 
ticular state has authorization in 
instances when the state fails to 
enforce its program properly or take 
timely and appropriate action.* The 
EPA takes the lead in a very small 
percentage of cases either because 
the state fails to take timely and 
appropriate action or because the 
state asked the EPA to take the 
lead.* In 1999, the Eighth Circuit 
Court of Appeals held, in what the 
court termed a case of first impres- 
sion, that the EPA could not 
“overfile” in a delegated program 
where the state had already “taken 
enforcement action.” Harmon In- 
dustries, Inc. v. Browner, 191 F.3d 
894 (8th Cir. 1999).° Since 1999, 
other federal administrative, dis- 
trict, and circuit courts of appeal 


by Angela Dempsey 


“Overfiling” is when 
the EPA enforces a 
provision for which a 
particular state has 
authorization in 
instances when the 
state fails to enforce 
its program properly 
or take timely and 
appropriate action. 


have consistently clarified, distin- 
guished, or chosen not to follow the 
reasoning of the Harmon court. 


Harmon 

Harmon Industries, Inc., as- 
sembles circuit boards for railroad 
control and safety equipment in 
Grain Valley, Missouri.® For ap- 
proximately 14 years the employ- 
ees of Harmon Industries disposed 
of various volatile organic com- 
pounds (VOCs) on the ground be- 
hind the Harmon facility.’ EPA Re- 
gion VII sent several letters to 
Missouri’s Department of Natural 
Resources indicating that these vio- 
lations were a “high priority mat- 
ter” and that enforcement action 
should be initiated and should in- 
clude both compliance and civil pen- 
alties.* 
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On September 30, 1991, EPA Re- 
gion VII, apparently dissatisfied 
with Missouri’s enforcement efforts, 
filed a four-count administrative 
complaint assessing a penalty of 
$2,343,706. On March 3, 1993, a 
Missouri state court approved a con- 
sent decree entered into between 
MDNR and Harmon that did not 
include civil penalties.'” On Decem- 
ber 12, 1994, a federal administra- 
tive law judge found Harmon liable 
for $586,716 in civil penalties.!! 
This administrative order was ap- 
pealed to the Federal District Court 
for the Western District of Missouri, 
which granted Harmon’s motion for 
summary judgment, holding that 
the EPA overstepped its authority 
when overfiling against Harmon.” 
The EPA appealed the district 
court’s decision to the Eighth Cir- 
cuit Court of Appeals. 

On September 16, 1999, the 
Eighth Circuit held that where a 
state had negotiated a settlement 
in the form of a consent decree and 
the defendant had already begun to 
comply with the settlement agree- 
ment, the EPA was prohibited from 
bringing a civil penalty action for 
the matters covered by the state ac- 
tion.’* The court also found that the 
EPA’s decision to authorize 
Missouri’s hazardous waste pro- 
gram under the Resource Conser- 
vation and Recovery Act (RCRA)'* 
established privity between the 
EPA and the state and, therefore, 
the principles of res judicata pro- 
vided an additional basis to bar the 
EPA’s enforcement action in light 
of the state court consent decree.’ 
This privity finding was based in 
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large part on language found in 
RCRA §3006(b), 42 U.S.C. §6926(b), 
that the state program operates “in 
lieu of” the federal program and that 
“any action taken by a state... has 
the same force and effect as action 
taken by EPA.”'® 

After the three-judge panel issued 
the Harmon decision, the EPA peti- 
tioned the Eighth Circuit for rehear- 
ing en banc, arguing that the panel 
misinterpreted RCRA." Five states 
(New York, California, Iowa, Loui- 
siana, and Connecticut) filed an 
amicus brief supporting the EPA’s 
position.'* While two judges agreed 
to rehear the case, the majority de- 
nied the petition on January 1, 
2000.'° The EPA did not seek a writ 
of certiorari from the U.S. Supreme 
Court. Although the EPA expressed 
some concern when the Eighth Cir- 
cuit first issued the Harmon deci- 
sion,”? the agency has adopted 
Harmon’s ruling only in the autho- 
rized states located in the Eighth 
Circuit”' where it is binding.”’ 
Florida, of course, is located within 
the 11th Circuit, and therefore 
Harmon is not binding in Florida.”* 

The Harmon court made broad 
statements regarding the EPA’s 
ability to bring an action and affir- 
matively held that the EPA could 
bring an action where an authorized 
state failed to act.** Conversely, 
where a state initiates action, the 
EPA is prohibited from taking ac- 
tion.2> However, as the facts of the 
Harmon case do not neatly fit with 
this reading of the decision, these 
statements are dicta. At the time the 
EPA filed its administrative com- 
plaint, the state had not filed any 
action and did not file the settlement 
until one year and seven months 
after the EPA’s complaint was filed. 

Another issue, which Harmon 
doesn’t make clear, is what consti- 
tutes “initiating enforcement ac- 
tion.” In similar contexts, such as 
federal civil rules of procedure, stat- 
utes of limitation, and citizen suits, 
that term connotes filing a civil com- 
plaint.”° Additionally, at least one 
administrative case holds that fil- 
ing an administrative complaint or 
notice of violation is not “initiating 
enforcement action.” See In re: Bil- 


Dry Corporation, No. 98-4 (E.P.A. 
Envtl. App. Bd., Jan. 18, 2001). 


Federal District Court 
Decisions since Harmon 

Since Harmon, several federal dis- 
trict court decisions have arguably 
changed the state of the law in this 
area. These cases include most no- 
tably U.S. v. Murphy Oil USA, Inc., 
143 F. Supp. 2d 1054 (W.D. Wisc. 
2001); U.S. v. Power Engineering 
Company, 125 F. Supp. 2d 1050 (D. 
Colo. 2000); and U.S. v. Flanagan, 
126 F. Supp. 2d 1284 (C.D. Cal. 
2000). 

For example, in Murphy’s Oil the 
court accepted the EPA’s interpre- 
tation of Harmon and limited it to 
cases in which there is a state-court- 
approved settlement agreement. 
The EPA sued Murphy’s Oil USA, 
Inc., a petroleum refinery in Supe- 
rior, Wisconsin, for environmental 
violations under the Clean Air Act 
(CAA), Clean Water Act (CWA), 
RCRA, and Emergency Planning 
and Community Right to Know Act 


(EPCRA).” The court specifically 
rejected Harmon’s reasoning that 
the “structure of acts such as the 
CAA and the RCRA bring the fed- 
eral government and the state into 
such a close working relationship 
as to make them equivalent to the 
same party for purposes of res ju- 
dicata.”** The court found Harmon 
unpersuasive because Harmon 
read too much into the phrases “in 
lieu of’? and “same force and ef- 
fect,”*° while giving inadequate ef- 
fect to the provisions in the statute 
that indicated Congress’ intent to 
give the EPA its own independent 
enforcement authority.*! Murphy’s 
Oil further held that any fairness 
and resource considerations in ini- 
tiating sequential enforcement ac- 
tions against the same alleged pol- 
luter should be left to the agency’s 
discretion.” 

In Power Engineering, the Colo- 
rado District Court held that if a 
state enforcement action did not 
address a particular issue, the EPA 
could initiate action to address that 
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issue. The court even goes as far as 
to conclude that Harmon “incor- 
rectly misinterprets the RCRA.”* 
Power Engineering operated a metal 
finishing and chrome plating facil- 
ity located in Denver, Colorado. In 
Power Engineering, Colorado’s ear- 
lier enforcement action did not ad- 
dress the issue of financial assur- 
ance.** The EPA initiated its own 
enforcement action in federal court 
based solely on Colorado’s autho- 
rized hazardous waste financial as- 
surance requirements.” In ruling on 
both parties’ motions for summary 
judgment, the court held that the 
EPA’s case should not be considered 
“overfiling” because it did not dupli- 
cate any action taken by the state.” 

The Power Engineering court con- 
sidered the clarity of RCRA’s lan- 
guage and what level of deference 
the EPA should be afforded.*’ The 
court was persuaded by the plain 
language of the statute, which 
clearly indicated that the adminis- 
tration and enforcement were not 
“inextricably intertwined” as the 
Harmon court stated.** The Power 
Engineering court was also influ- 
enced by the fact that other sections 
of RCRA reflect the EPA’s statutory 
interpretation of the power to 
overfile, citing 40 C.F.R. §271.19, 
which states in relevant part: “(e) 
Under Section 3008(a)(3) of RCRA, 
EPA may terminate a State-issued 
permit or bring an enforcement ac- 
tion in accordance with the proce- 
dures of 40 C.F.R. Part 22 in the case 
of a violation of a State program re- 
quirement.”** The Power Engineer- 
ing court also found unpersuasive 
the defendant’s isolated excerpts of 
congressional testimony on the pur- 
pose of federal oversight.*° Further- 
more, the court rejected Harmon’s 
conclusions about the applicability 
of res judicata even in a case where 
there is a consent decree with a 
state.’ On April 24, 2001, Power 
Engineering submitted a notice of 
appeal to the 10th Circuit Court of 
Appeals. 

Flanagan is a criminal case in 
which the District Court for the Cen- 
tral District of California denied 
defendant’s motion to dismiss a four- 
count indictment for RCRA viola- 


tions.*? The motion to dismiss was 
based on Harmon and related cases 
and the meaning of the phrase “in 
lieu of the Federal program” found 
in §6928(d)(2)(a).** In denying the 
motion to dismiss, the Flanagan 
court recognized that Harmon is not 
about if, but when the EPA can bring 
a civil enforcement action in federal 
court after it has authorized a state 
program.“ Interpreting Harmon, 
the Flanagan court stated that 
when authorizing a state, the EPA 
does not lose its civil enforcement 
power, but only “its primary role in 
enforcing hazardous waste regula- 
tions.”* 

Another problem with Harmon, 
which the U.S. District Court for the 
Western District of Missouri (the 
same district as Harmon) has rec- 
ognized, is Harmon’s statement that 
the proper remedy for lax enforce- 
ment is withdrawal of authoriza- 
tion.** Harmon suggests withdrawal 
of authorization as a viable case-by- 
case option for the EPA in cases 
where the state’s enforcement action 
is inadequate.*’ However, this is a 
drastic remedy that should only be 
exercised in extreme circum- 
stances.** 


U.S. v. Elias 

In U.S. v. Allen Elias, 269 F.3d 
1003 (9th Cir. 2001), decided Octo- 
ber 23, 2001, the Ninth Circuit held 
that the EPA maintains enforce- 
ment power after a state receives 
RCRA authorization. Despite argu- 
ments to the contrary, the Elias de- 
cision shows that Harmon’s 
overfiling limitation applies only to 
cases where a court-sanctioned 
settlement has been reached with 
the state.*® Elias also questioned 
Harmon’s reasoning and conclu- 
sions.” 

Elias is a criminal case in which 
Allen Elias was convicted of three 
RCRA-related counts and one count 
of making material misstate- 
ments.*' Elias operated Evergreen 
Resources, a fertilizer company lo- 
cated near Soda Springs, Idaho, 
which generated cyanide-laced 
sludge waste.’ Cyanide is a char- 
acteristically reactive waste and 
therefore falls within the definition 
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of “hazardous waste” pursuant to 40 
C.F.R. §261.23.°° Evergreen stored 
the cyanide waste in a 25,000-gal- 
lon tank, which Elias subsequently 
decided to use to store sulfuric acid, 
and therefore needed to remove the 
cyanide waste.” 

On two consecutive days Elias or- 
dered two employees into the tank 
with no safety equipment and, with- 
out knowledge of the danger of the 
sludge, to wash the sludge out of a 
valve opening at the end of the 36- 
foot-long-by-11-foot-high tank.*° Af- 
ter only 15 minutes in the tank on 
the first day, the employees com- 
plained of sore throats and nasal 
passages, and were unable to re- 
move the sludge.*° However, on the 
second day, the employees cut a 
larger hole in the end of the tank, 
removed about a third of the sludge 
within 45 minutes, and one of the 
employees collapsed.*’ The employee 
had extremely toxic levels of cyanide 
in his blood, which caused irrevers- 
ible brain damage.** At the time, the 
case was the Justice Department’s 
only conviction of an employer for 
knowingly exposing a worker to haz- 
ardous waste.*° 

Elias argued that the three RCRA 
charges in the indictment against 
him should be dismissed because 
Idaho’s authorized hazardous waste 
program replaced and supplanted 
federal RCRA law, effectively strip- 
ping the United States of enforce- 
ment authority.” Elias’ argument 
was based, like the defendant’s in 
Harmon, on the language of 42 
U.S.C. §6926(b), that “such state is 
authorized to carry out such pro- 
gram in lieu of the Federal program 
under this subchapter... .”*' The 
court then proceeded to reconcile 
that provision with 42 U.S.C. §6928, 
the “federal enforcement” provision 
enacted the same year as 42 U.S.C. 
§6926(b).° 

The court discusses its prior deci- 
sion in Wyckoff Co. v. EPA, 796 F.2d 
1197 (9th Cir. 1986), where the court 
deferred to the EPA’s interpretation 
of §6926’s “in lieu of” provision un- 
der Chevron USA, Inc. v. Natural 
Res. Def. Council, 467 U.S. 837 
(1984). The Wyckoff court found that 
the EPA’s conclusion, that its power 
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to issue orders under §6934 survives 
in authorized states, is plainly con- 
sistent with a straightforward read- 
ing of RCRA.® Therefore, under 
Chevron, where the EPA’s interpre- 
tation is “reasonable” or not “arbi- 
trary and capricious,” the court was 
prohibited from substituting its own 
analysis of the statute. The Elias 
court finds the Wyckoff decision con- 
trolling, but continues to walk 
through the analysis.™ Calling the 
EPA’s agreement with Idaho “abun- 
dantly clear,” the court points out 
that the EPA’s rule authorizing 
Idaho’s program states that “the 
Agency retains authority under Sec- 
tion 6928 of RCRA to undertake en- 
forcement actions in authorized 
states.”© 

The Elias court’s reasoning is con- 
sistent with the theory behind au- 
thorizations and delegations. Many 
federal environmental laws were 
originally enacted to avoid inconsis- 
tent state standards and what has 
been termed a “race to the bottom” 
among states to attract industry.” 
However, implementation by the 
EPA in all 50 plus jurisdictions is 
not practical or physically possible. 
Therefore, the EPA authorizes or 
delegates many programs, while 
maintaining authority to ensure 
consistent application of federal re- 
quirements. This consistency is 
achieved through annually negoti- 
ated program grants and memo- 
randa of understanding/agreement 
with authorized states and also 
through oversight activities and 
overfiling when necessary. 

The Elias court specifically con- 
sidered the “in lieu of” language 
analyzed by Harmon and rejected 
the notion that the three words “in 
lieu of” preclude the EPA from bring- 
ing a civil enforcement action in an 
authorized state. The court also 
considers RCRA’s legislative history 
in determining that the EPA main- 
tains enforcement power in autho- 
rized states.® Relying in part on 
U.S. v. Flanagan discussed above, 
the court concluded that Harmon 
itself does not preclude federal en- 
forcement action in an authorized 
state. The court asserted that 
Harmon is not about if, but when, 


the EPA can bring a civil enforce- 
ment action in federal court after it 
has authorized a state program.” 
Upon first reading there may be 
a tendency to try to distinguish 
Flanagan and Elias as criminal 
cases. However, these courts were 
considering the same language in 42 
U.S.C. §§6926 and 6928 as Harmon. 
Moreover, the courts are cognizant 
of the availability of both criminal 
and civil enforcement actions. The 
Elias court specifically concluded 
that, “under RCRA, the federal gov- 
ernment retains both its criminal 
and civil enforcement powers.”” 


Conclusion 

Based on all of the above case law 
and analysis, the author believes it 
is fairly clear that the EPA can ini- 
tiate an enforcement action or 
“overfile” before an authorized state 
concludes an enforcement action.” 
If the state has already concluded 
an enforcement action and the au- 
thorized state’s action or settlement 
does not address a particular issue, 
EPA can initiate enforcement action 
on that nonaddressed issue to en- 
sure timely and appropriate enforce- 
ment action.’? Where there is a 
settlement regarding the same is- 
sue, the case law is less clear. The 
next case will probably turn on the 
egregiousness of the violations and 
other less measurable factors 
present in all litigation. One thing 
is for sure: The Eighth Circuit has 
not had the last word on “overfiling.” 
It will be interesting to see what the 
Tenth Circuit does with Power En- 
gineering and what the U.S. Su- 
preme Court does when it eventu- 
ally receives an “overfiling” case. O 


' Delegation does not always mean 
that federal authority is transferred to 
the state. As used in connection with Na- 
tional Pollutant Discharge Elimination 
System (NPDES), Underground Injec- 
tion Control (UIC), and Public Water 
System (PWS) programs, the term does 
not connote any transfer of federal au- 
thority to a state. 

2 Currently the District of Columbia, 
Guam, and all states, except Alaska, 
Hawaii, and Iowa are authorized for the 
Resource Conservation and Recovery Act 
(RCRA) base program. The EPA is cur- 
rently reviewing an authorization pack- 
age submitted by Hawaii. All of the cases 
discussed in this article arose in a state 


authorized by EPA for at least the RCRA 
base program. To see which other ele- 
ments of the RCRA program have been 
adopted by a particular state go to http:/ 
/www.epa.gov/epaoswer/hazwaste/state/ 
authstat.htm. 

3 See www.epa.gov/OSWRCRA/gen- 
eral/orientat/rom311.pdf. 

4 The Role of Deterrence-Based En- 
forcement in a “Reinvented” State / Fed- 
eral Relationship: the Divide Between 
Theory and Reality, 24 Harv. Envtt. L. 
Rev. 1, 86 (2000). In some cases, states 
may choose to ask the EPA to take the 
lead on a case based on unique factors, 
including the operator owning several fa- 
cilities in different states within the re- 
gion or if the case has likely precedential 
value. For guidance on what the EPA ex- 
pects from the states, see the EPA’s En- 
forcement Response Policy (ERP) at 
www.epa.gov/oeca/ore/rcra/cmp/ 
031596.pdf. For a discussion of the ben- 
efits of overfiling, including consistency 
and deterrence, see Overfiling: Policy 
Arguments in Support of the Gorilla in 
the Closet, 48 UCLA L. Rev. 375 (2000); 
See also Overfiling Under Federalism: 
Federal Nipping at State Heels to Pro- 
tect the Environment, 49 Emory L. J. 373 
(2000). 

> Hereinafter “Harmon III.” Harmon 
III does not fit neatly into the commonly 
used definition of overfilling because in 
Harmon the EPA filed an administra- 
tive complaint before the state settled 
the case. 

® Harmon IIT, 191 F.3d at 896. 

7 Id. at 896-97. 

8 In Re Harmon Industries, Inc., Final 
Order, RCRA (3008) Appeal number 94- 
4, decided March 24, 1997 (hereinafter 
“Harmon I”) 

Td. 

10 Harmon III, 191 F.3d at 897. 

1 Harmon I, Final Order RCRA (3008) 
Appeal no. 94-4. On March 24, 1997, the 
Environmental Appeals Board (EAB) is- 
sued a final order upholding the penalty 
of $586,716. 

12 Harmon Industries, Inc. v. Browner, 
19 F. Supp. 2d 988, 994 (W.D. Missouri, 
1998) (hereinafter “Harmon II”). 

'S Harmon III, 191 F.3d 894. 

4 42 U.S.C. §6901-6992K (1994). 

‘5 For commentary on Harmon’s priv- 
ity finding under both Missouri and New 
York law, see 1999-2000 Survey of New 
York Law, 51 Syracuse L. Rev. 437. 

‘6 Harmon III, 191 F.3d at 899-900. Be- 
cause this language is absent from the 
Clean Water Act (CWA), at least one 
court has found that Harmon does not 
apply to the CWA. U.S. v. City of Rock 
Island, Illinois, et al. (C.D. Ill. 2001); see 
also U.S. v. City of Youngstown, 109 F. 
Supp 739 (N.D. Ohio 2000); but see State 
Water Control Board v. Smithfield 
Foods, Inc., 542 S.E.2d 766 (Va. 2001) 
(involving a federal National Pollutant 
Discharge Elimination System (NPDES) 
permit and related state permit, which 
is currently being appealed to the Su- 
preme Court of Virginia). See In re: Zoo 
Med Laboratories, Inc., Docket No. 
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FIFRA -09-0886-C-98-11, for a discus- 
sion of Harmon’s applicability to the 
Federal Insecticide, Fungicide, and Ro- 
denticide Act (FIFRA), 7 U.S.C. §136 et 
seq. 

‘7 See Federal Appeals Court Denies 
Rehearing On Ruling Against EPA 
Overfiling Authority, Daity Env’t Rep. 
(BNA) Vol. 31, No. 5 at 188. (Feb. 4, 
2000). 

18 Harmon III, 191 F.3d at 904. 

19 Daity Env’t Rep. (BNA) Vol. 31, No. 
5 at 188. (Feb. 4, 2000). 

20 See www.heartland.org/environment/ 
jan00/court.htm. 

21 1999-2000 Survey of New York Law, 
51 Syracuse L. Rev. 437 n.75 and corre- 
sponding text. The Eighth Circuit en- 
compasses Arkansas, Iowa, Minnesota, 
Missouri, Nebraska, North Dakota, and 
South Dakota (all of these states except 
Iowa are authorized). Unfortunately, for 
the EPA these states fall into four dif- 
ferent EPA regions. See www.epa.gov/ 
epaoswer/osw/regions.htm. 

22 See In re: Bil-Dry Corporation, No. 
98-4 (E.P.A. Envtl. App. Bd., Jan. 18, 
2001). 

23 The EPA’s jurisdiction is divided into 
10 regions throughout the country. Re- 
gion 4 is located in the Southeast and 
encompasses Alabama, Florida, Georgia, 
Kentucky, Mississippi, North Carolina, 
South Carolina, and Tennessee. 

*4 For example, adopting the reasoning 
of the court in Horizon Coal Corp., 876 F. 
Supp. 1512 (N.D. Ohio 1993), rev’d on 
other grounds, 43 F.3d 234 (6th Cir. 1994), 
the Harmon court agreed that “it would 
be against public policy to promulgate a 
law whereby states can apply for and re- 
ceive authorization from the United States 
to aid in the implementation and enforce- 
ment of that law if subsequent decisions 
issued under the authority of just such an 
approved program are not to be consid- 
ered binding upon the United States.” 
Harmon III, 191 F.3d at 994 (quoting 
Horizon, 876 F. Supp. at 1518). 

25 Harmon III, 191 F.3d at 901-02. 

26 Fep. R. Civ. P. 3. 

27 U.S. v. Murphy Oil USA, Inc., 143 F. 
Supp. 2d at 1062. The opinion after trial, 
which does not directly address 
“overfiling” issues can be found at U.S. 
v. Murphy Oil USA, Inc., 155 F. Supp. 
2d at 1117 (W_D. Wisc. 2001). 

28 U.S. v. Murphy Oil USA, Inc., 143 F. 
Supp. 2d at 1092. For another court’s 
holding that Harmon does not apply to 
the CAA, see U.S. v. LTV Steel Co., 118 
F. Supp. 2d 827 (N.D. Ohio 2000) (hold- 
ing that the CAA contains language 
which seems to anticipate overfiling). 

2° RCRA §3006(b), 42 U.S.C. §6926(b). 

3° RCRA §3006(d), 42 U.S.C. §6926(d). 

31 See RCRA §3008(a)(2), 42 U.S.C. 
§6928(a)(2). 

82 U.S. v. Murphy Oil USA, Inc., 143 F. 
Supp. 2d at 1092. The court expressed 
some concern about overfiling not nec- 
essarily being an effective use of finite 
agency resources. However, the court 
deferred to the EPA’s judgment on these 
policy issues, unlike Harmon. EPA Re- 


gion 10 has addressed this concern in 
guidance which states, “Decisions to 
overfile are not made lightly, are made 
by senior managers in the Region and 
are made in a broader context: what is 
going on with a state’s enforcement/com- 
pliance program, the particulars of the 
situation at hand and what benefits are 
to be gained by EPA’s action in this case. 
True overfilling situations are few and 
are taken where Federal action would 
create important deterrence.” See 
yosemite.epa.gov/R10/enforce.NSF/ 
dfc74aae099c57048825650f0070cb1e/ 
b7549ee58a1c715888256905005d747d/ 
$FILE/strategy.pdf. 

33 U.S. v. Power Engineering Co., 125 
F. Supp. 2d at 1059. 

34 Td. at 1054. 

35 Id. The case was previously appealed 
to the 10th Circuit on the issue of the 
denial of defendant’s motion to modify 
the EPA’s temporary injunction. U.S. v. 
Power Engineering, 191 F.3d 1224, 1229 
(10th Cir. 1999) (the court “assumed 
without deciding . . . that the EPA may 
{overfile] even after the state has taken 
its own enforcement actions”). 

36 U.S. v. Power Engineering Co., 125 
F. Supp. 2d at 1071. 

37 Td. at 1059-61. 

38 Td. at 1059. 

39 Td. at 1062. 

© Td. at 1063. 

| Td. at 1065. 

*” Flanagan, 126 F. Supp. 2d at 1285. 

#3 Td. at 1286-89. 

44 Td. at 1289. 

45 Td. at 1289 (emphasis in original). 

46 See Citizens Legal Environmental Ac- 
tion Network, Inc. (CLEAN) v. Premium 
Standard Farms, Inc.(W.D. Mo.) 2000 WL 
220464 (Feb 23, 2000), fn 24, which states 
in pertinent part: “First, wholesale with- 
drawal of state enforcement authority is 
a drastic measure warranted only by dras- 
tic circumstances. [A] total takeover [of a 
state’s NPDES program] would result in 
chaos both at the State and Federal level. 
It should be exercised only when there is 
clear evidence that the entire State pro- 
gram has fallen into disrepair.” 

47 Harmon III, 191 F.3d at 901. RCRA 
authorization is a long and complicated 
process that cannot be revoked and 
granted while still minimizing and oth- 
erwise regulating hazardous waste. See 
Wwww.epa.gov/epaoswer/hazwaste/state/ 
index.htm. 

48 See CLEAN, 2000 WL 220464. 

* Elias, 269 F.3d at 1010. 

51 Id. at 1007. The material misstate- 
ments charge was a violation of 18 
U.S.C. §1001. Elias was convicted after 
a three-and-a-half-week trial and sen- 
tenced to 204 months in prison and $63 
million in restitution. The restitution 
order was reversed by the 9th Circuit. 

dd. 

58 Td. at 1016-17 (Elias also considers 
and rejects defendant’s argument that 
§261.23 and related EPA guidance do not 
provide adequate notice to defendants). 

54 Td. at 1007. 
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58 SeaTTLE Times, 1/9/00. 

59 SEATTLE TIMES, 1/9/00. 

60 Elias, 269 F.3d at 1009. 

® Td. at 1010-11. 

63 Elias, 269 F.3d at 1010. The Harmon 
court chose not to consider Wyckoff, de- 
spite the fact that it considered the same 
sections of RCRA. Harmon III, 191 F.3d 
n.4. 

6 Td. at 1010. Florida’s delegation is at 
50 Fed. Reg. 3908 (January 29, 1985). 
The Florida Department of Environmen- 
tal Protection’s Memorandum of Agree- 
ment with EPA Region IV for the RCRA 
program provides in pertinent part, 
“EPA may take enforcement action 
against any person determined to be in 
violation of RCRA in accordance with 
Section 3008(a)(2). EPA will take en- 
forcement action upon determining that 
the State has not taken timely and ap- 
propriate enforcement action or upon 
request from the state.” To view this 
agreement in its entirety, go to 
www.dep.state.fl.us/legal/ 
legaldocuments/opagree/agreements/ 
EPA/EPAhwp_8_10_01.pdf. 

66 PLATER, ET AL., ENVIRONMENTAL Law AND 
Po.icy: NATURE, LAW AND Society (Ameri- 
can Case Book Series, 2d ed. 1998) 312- 
14. See also Harmon Industries v. 
Browner, 28 Eco.ocy L.Q. 253. (2001). 

87 Flias, 269 F.3d at 1009. 

68 Jd. at 1011-12. 

69 Td. at 1011. 

7 Td. at 1011. 

1 This is true under the facts of 
Harmon, see Harmon III, 191 F.3d at 
901 and Harmon IJ, 19 F. Supp. 2d at 
996. See also Waste Management of Illi- 
nois, Inc. v. EPA, 714 F. Supp. 340 (N.D. 
11.1989). 

72 See U.S. v. Power Engineering Com- 
pany, 125 F. Supp. 2d at 1059-61. The 
court even goes as far as to conclude that 
Harmon “incorrectly misinterprets the 
RCRA.” 
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Personal Jurisdiction and the Internet: 
Applying Old Principles to a “New” Medium 


he Internet presents a 

new arena in which to 

apply old legal standards. 

Since its inception in the 
early 1990s, the Internet has al- 
lowed lawyers and judges to exam- 
ine well-established principles in 
an age of rapidly changing tech- 
nology. Most businesses with any 
level of sophistication now have the 
ability to reach people online in 
other states, either through 
e-mail or a website. Even sole 
proprietorships and small busi- 
nesses can advertise their ser- 
vices on the Internet to reach a 
large number of potential custom- 
ers. Accordingly, it has become in- 
creasingly important for attorneys 
to advise their clients on whether 
their online activities can subject 
them to personal jurisdiction in 
another state. Law firms also need 
to be concerned with their own 
online advertising and activities. 
The Internet has birthed difficult 
new issues in an old area of law: 
personal jurisdiction. 

The law is well settled that in 
order for a state court to subject a 
nonresident defendant to an in 
personam judgment, due process 
requires the nonresident defen- 
dant to have made sufficient mini- 
mum contacts with the forum 
state, so that maintenance of the 
suit does not offend traditional 
notions of fair play and substan- 
tial justice.'In particular, the 
nonresident defendant must have 
purposefully availed itself of the 
privilege of conducting business in 
the forum state, so that it could 
reasonably anticipate being 


by Rhoda J. Yen 


Given the ability of 
the Internet to cross 
not only state lines 
but also international 
borders, it will be 
necessary for the 
courts to adopt a 
uniform framework. 


hauled into court there.’ 

The first major case on Internet 
contacts and personal jurisdiction 
was heard by the Sixth Circuit 
Court of Appeals in 1996, and the 
number of cases since then has in- 
creased rapidly. Most of the federal 
circuits have ruled on this issue, 
although the 11th Circuit has not 
yet had the opportunity to hear such 
a case. Three general categories of 
Internet contacts have emerged 
from the case law: passive, interac- 
tive, and commercial. These catego- 
ries represent a sliding scale that 
is directly proportionate to the na- 
ture and quality of the commercial 
activity that a nonresident defen- 
dant conducts over the Internet. 
See, e.g., Zippo Manufacturing Co. 
v. Zippo Dot Com, Inc., 952 F. Supp. 
1119, 1124 (W.D. Pa. 1997). 


Categories of 
Internet Contacts 

e Passive. “Passive” contacts ex- 
ist where the defendant simply 
posts information on an Internet 
website that is accessible to users 
in a foreign jurisdiction. Passive 
contacts include registering a do- 
main name, publishing a website, 
and posting a message on an elec- 
tronic bulletin board. A passive 
Internet contact “does little more 
than make information available to 
those who are interested in it.”* The 
courts have almost uniformly 
agreed that passive contacts are 
insufficient to establish personal 
jurisdiction, and that “something 
more” is necessary.’ For example, 
an additional non-Internet contact, 
such as the listing of a toll-free tele- 
phone number on the website, may 
be sufficient to establish jurisdic- 
tion.° 

¢ Commercial. On the other end 
of the spectrum, “commercial” con- 
tacts exist when a defendant con- 
ducts business transactions over 
the Internet. The exercise of per- 
sonal jurisdiction over a nonresi- 
dent defendant is usually war- 
ranted if the defendant conducts a 
“direct commercial transaction with 
users in the forum district.”° Often 
the commercial contact is accompa- 
nied by additional, non-Internet 
commercial contacts with the forum 
state. However, some courts have 
refused to exercise jurisdiction in 
cases with only commercial 
Internet contacts.’ 

e Interactive. Between the pas- 
sive and commercial ends lies a 
murky area of “interactive” online 
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contacts. Internet contacts are inter- 
active when a user can exchange 
information with another Internet 
user through e-mail, online forms, 
file transfers, and the like. The 
courts are split as to whether juris- 
diction can be exercised in interac- 
tive cases. Generally, courts look to 
the level of interactivity and the 
commercial nature of the exchange 
of information that occurs to deter- 
mine if the interactive contacts are 
sufficient to establish jurisdiction.* 


Application of 
Calder v. Jones 

In attempting to anchor them- 
selves to established Supreme Court 
precedent, many courts have found 
guidance in Calder v. Jones, 465 
U.S. 783 (1984). In this case the 
Supreme Court found personal ju- 
risdiction was appropriately exer- 
cised in California over a writer and 
editor of The National Enquirer pub- 
lication in a defamation suit brought 
by actress Shirley Jones, even 
though the defendants resided in 
Florida. The publication was dis- 
tributed nationally, with a substan- 
tial circulation in California. More- 
over, Jones lived and worked in 
California. As such, California was 
the “focal point of the story and of 
the harm suffered,” so jurisdiction 
over Florida defendants was “proper 
in California based on the ‘effects’ 
of their Florida conduct in Califor- 
nia.” 

The Calder decision was applied 
to the Internet context in a recent 
California case, Pavlovich v. Supe- 
rior Court of Santa Clara Co. & 
DVD-CCA, 109 Cal. Rptr. 2d 909 
(Cal. Ct. App. 2001). This case in- 
volved DeCSS, a type of illegal soft- 
ware that decrypts the content 
scrambling system in DVDs that 
prevents copying. Pavlovich was an 
engineering student at Purdue Uni- 
versity who posted DeCSS on the 
Internet. Much as the tabloid article 
in Calder was directed to residents 
in California, the court found that 
Pavlovich’s actions in posting 
DeCSS had a direct effect on the 
movie and computing industry, 
which was largely located in Cali- 
fornia. Accordingly, the California 


court held that personal jurisdiction 
was proper. 

However, in Cybersell, Inc. v. 
Cybersell, Inc., 130 F.3d 414 (9th 
Cir. 1997), the Ninth Circuit applied 
Calder to reach a different conclu- 
sion. In Cybersell, the court found 
that a Florida company’s website 
did not reflect an intent to direct 
their efforts toward residents of the 
state of Arizona. Rather, the website 
could be viewed only by persons with 
access to the Internet who happened 
to browse across the site or locate it 
using a search engine. In essence, 
the website was no more expressly 
directed toward Arizona than it was 
toward any other state or country. 
Additionally, unlike The National 
Enquirer, the Florida company could 
not estimate how many Arizona visi- 
tors it had so as to determine the 
effects in that state. See Calder, 465 
U.S. at 789-790. Thus, jurisdiction 
was not established in Arizona over 
the Florida company. 


Views from Florida Courts 

For the most part, the federal 
courts in Florida have adopted the 
framework established in Zippo. See 
Nida Corp. v. Nida, 118 F. Supp. 2d 
1223, 1229-1230 (M.D. Fla. 2000); 
JB Oxford Holdings, Inc. v. Net 
Trade, Inc., 76 F. Supp. 2d 1363, 
1367 (S.D. Fla. 1999). In Nida, per- 
sonal jurisdiction was established 
over a Connecticut corporation in a 
trademark infringement action, 
where it maintained a website ac- 
cessible by Florida residents (among 
other activities). In discussing the 
Internet contacts, the court stated 
that “[alctive Internet solicitation 
may subject a defendant to personal 
jurisdiction,” and then applied both 
Zippo and the underlying principles 
of Calder. Nida, 118 F. Supp. 2d at 
1230. Given the number of other 
non-Internet contacts, the court did 
not decide conclusively whether the 
website alone provided sufficient 
contacts. 

In Net Trade, the court declined 
to exercise jurisdiction over a bro- 
kerage company that had three in- 
teractive websites accessible to 
Florida residents and a toll-free tele- 
phone number listed on websites. 
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The court rejected the line of 
Internet jurisdiction cases led by 
Inset Systems, Inc. v. Instruction Set, 
Inc., 937 F. Supp. 161 (D. Conn. 
1996), and instead adopted the ra- 
tionale of the Zippo decision, requir- 
ing more than the mere presence of 
a website.'? The court found that 
Net Trade had not purposefully 
availed itself of the privilege of do- 
ing business in Florida, nor could it 
have reasonably anticipated being 
hauled into court in Florida, where 
its websites were directed at 17 
other states in which it was regis- 
tered to do business. At the time, 
Net Trade prohibited the sale of its 
services to Florida residents because 
it was not yet registered in Florida. 
Moreover, the court stated that the 
fact that the website was interactive 
(visitors could e-mail questions, 
download trading demonstrations, 
and receive free information about 
day trading) was an important fac- 
tor but was_ not itself 
determinative.'' Thus, this case sug- 
gests reluctance by Florida district 
courts to exercise jurisdiction even 
when passive contacts are coupled 
with interactive contacts. 

The case of Kim v. Keenan, 71 F. 
Supp. 2d 1228 (M.D. Fla. 1999), pro- 
vides an interesting scenario for at- 
torneys, as it involved a law firm’s 
website. The court found personal 
jurisdiction was established over 
Georgia attorneys who contracted 
with a Florida resident and Florida 
co-counsel to bring an action against 
the State of Georgia. In the opinion, 
the court examined whether the 
Georgia attorneys’ website provided 
additional support for personal ju- 
risdiction. The website appeared to 
actively solicit clients outside of 
Georgia, as it included a statement: 
“We would like to hear about your 
case. Please take the time to fill out 
the following form and one of our 
attorneys will review your material 
and respond quickly.” In addition 
to an interactive form, the website 
also featured the firm’s toll-free tele- 
phone number and a statement that 
the firm handled cases in over 40 
states. In dicta, the court recognized 
authorities reinforcing active 
Internet solicitation as a means of 
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establishing personal jurisdiction, 
suggesting that the Internet con- 
tacts in this case could subject the 
law firm to jurisdiction in Florida. 
However, the court ultimately dis- 
missed the argument because the 
plaintiffs had failed to show that 
the website existed (and what in- 
formation was online at the time) 
during the relevant period. In ad- 
dition to the difficulty of applying 
old principles to a new technology, 
this case also illustrates the par- 
ticular difficulty of proof that par- 
ties may encounter when litigating 
Internet cases. The constantly 
changing nature of the World Wide 
Web requires litigants to prove, in 
retrospect, what content a particu- 
lar website featured at some point 
in the past. 

To date, no published Florida 
state court opinion has dealt with 
this issue in detail. However, from 
the dicta of state court opinions, it 
appears that Florida courts are re- 
luctant to find Internet contacts— 
whether passive, interactive, or even 
commercial to some extent—suffi- 
cient on their own to establish ju- 
risdiction. For example, in Pres-Kap, 
Inc. v. System One, Direct Access, 
Inc., 636 So. 2d 1351 (Fla. 3d DCA 
1994), the court found no jurisdic- 
tion in Florida over a New York cor- 
poration that contracted to use an 
online airline reservation system 
that maintained its primary data- 
base in Florida, even though users 
of the system were solicited, en- 
gaged, and entirely within Florida. 
The decision includes discussion on 
the “far-reaching implications” of 
holding otherwise: 

Across the nation, in every state, cus- 
tomers of “on-line” computer informa- 
tion networks have contractual ar- 
rangements with out-of-state supplier 
companies .... Lawyers, journalists, 
teachers, physicians, courts, universi- 
ties and business people throughout 
the country daily conduct various types 
of computer-assisted research over 
telephone lines linked to supplier da- 
tabases located in other states. Based 
on the trial court’s decision below, us- 
ers of such “on-line” services could be 
hauled into court in the state in which 
supplier’s billing office and database 
happen to be located .... Such a re- 
sult, in our view, is wildly beyond the 


reasonable expectations of such com- 
puter-information users, and, accord- 


ingly, the result offends traditional 
notions of fair play and substantial 
justice. 

Id. at 1353. 

Similarly, a dissenting opinion in 
Travel Opportunities of Ft. Lauder- 
dale, Inc. v. Walter Kari List Mgmt., 
Inc., 726 So. 2d 313, (Fla. 4th DCA 
1998), indicates an unwillingness to 
apply old standards to the Internet, 
absent legislative input on the mat- 
ter. In Travel Opportunities, the ma- 
jority found that broadcasting 
“infomercials” on cable television 
channels was a substantial activity 
within the state and supplied suffi- 
cient minimum contacts for personal 
jurisdiction. The dissenting opinion 
expressed concern that such a hold- 
ing could have unwarranted appli- 
cation to the Internet: 


The wonders of modern technology al- 
low all manner of communication within 
Florida from places very far away.... 
[I|f television advertisers are amenable 
to suit, so too probably are Internet us- 
ers whose websites prove attractive to 
Floridians .... The amenability to suit 
does not rest on shifting judicial con- 
struction of statutory provisions drafted 


when such media marvels were only a 
dream. If Florida is to assert judicial 
jurisdiction over any person who em- 
ploys the miracles of modern electronic 
communication to reach viewers in 
Florida, I think the authority for the 
assertion of such jurisdiction must come 
from the legislature... . I do not think 
that out-of-state commercials on Florida 
cable television systems amounts to the 
purposeful availing of Florida’s business 
opportunities as required in the Su- 
preme Court decisions, any more than 
advertising on the part of the Internet 
accessible in Florida would be. 


Id. at 317. 


Conclusion 

It is only a matter of time before 
the Florida Supreme Court, the 11th 
Circuit, and the U.S. Supreme Court 
render opinions on Internet contacts 
and personal jurisdiction. Given the 
unique ability of the Internet to 
cross not only state lines but also 
international borders, it will be nec- 
essary for the courts of this nation 
to adopt a uniform framework. In 
the meantime, it is both necessary 
and fascinating to observe the ef- 
forts of the state and federal courts 
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in Florida as they grapple with ap- 
plying textbook civil procedure prin- 
ciples to the “new” medium of the 
Internet. 
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Family Law 


Financial Affidavits in Domestic Relations Cases: 
Sunshine Trumps Privacy—A Proposed Solution 


n Florida, detailed personal fi- 

nancial information about par- 

ties to most family law cases 

is freely available to anyone 
who requests it from the clerk of 
court because Florida Family Law 
Rule of Procedure 12.285(a)(1) re- 
quires that parties to these cases 
file and serve on each other a de- 
tailed financial affidavit.' According 
to the 1998 amendment to that rule, 
a trial judge may not waive or 
modify this requirement. Florida 
has a firmly embedded jurispruden- 
tial policy that requires all court 
records to be available for public 
inspection, including all case fil- 
ings. The law embodying that policy 
permits sealing of court records only 
in limited, specifically defined cir- 
cumstances. As various committees 
explore use of computer technology 
to make all court filings readily 
available through the Internet, this 
raises concern about potential mis- 
use of such personal financial infor- 
mation that would be readily avail- 
able to any curiosity seeker at the 
click of a mouse.” 

Parties to family law cases fre- 
quently request that the court seal 
their financial information, ex- 
pressing concerns about publicly 
exposing intimate details of their 
financial lives. Often their concerns 
are not legally sufficient to remove 
those documents from public view.* 
This dilemma of family law parties 
exemplifies the Florida Supreme 
Court’s second-class treatment of 
Floridians’ rights to the privacy of 
their personal information.’ Their 
privacy rights are theoretically pro- 
tected under Art. I, §§23 and 24 of 
the Florida Constitution, the 


by Judge Judith L. Kreeger 


Parties frequently 
request that the 
court seal their 

financial information, 
expressing concerns 
about publicly 
exposing intimate 
details of their 
financial lives. 


amendments that afford Floridians 
the right to be free of government 
intrusion into their private affairs 
subject to open government require- 
ments. 

A review of those two amend- 
ments to the Florida Constitution, 
the history that preceded adoption 
of those amendments, case law be- 
fore and after the adoption of the 
amendments, Florida’s “govern- 
ment in the sunshine” statutes, and 
applicable rules of procedure, as 
well as law review articles analyz- 
ing the status of Floridians’ right 
to privacy indicates that no schol- 
ars have addressed the relatively 
new additional encroachment on 
privacy created by the 1998 version 
of Rule 12.285. None mention the 
court’s express rejection of The 
Florida Bar request that the court 
restore the prior provision which 
allowed the trial judge to seal finan- 


cial affidavits and other financial 
information in family law files upon 
the request of either party. 

This research leads to a proposed 
amendment to Rule 12.285 that 
would allow the trial court, upon . 
request, to seal financial affidavits 
of divorcing parties who have no 
minor children and who settle their 
cases without litigation.® This pro- 
posed amendment satisfies both the 
intents and purposes of Floridians’ 
right to privacy and the purpose of 
Florida’s “government in the sun- 
shine” laws.® Since this amendment 
would partially restore a portion of 
the rule that had previously existed, 
it does not contravene the “open 
records” statute. 

This article will trace the history 
of the adoption of Florida’s consti- 
tutional right of privacy, and will 
review the informational privacy 
cases that preceded and followed 
the adoption of the privacy and 
“government in the sunshine” 
amendments, and the rules of judi- 
cial administration and family law 
procedure that limit the circum- 
stances under which a trial court 
judge may seal documents con- 
tained in a court file. 


The Right to Privacy 
Pre-1980 History. In 1962, the 
Florida Second District Court of 
Appeal considered whether a news- 
paper that had published docket 
entries concerning a person who 
had voluntarily committed herself 
to narcotics rehabilitation treat- 
ment had violated her right to pri- 
vacy.’ Although applicable statutes 
had made the commitment proceed- 
ing itself a confidential process, the 
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clerk’s dockets by statute were pub- 
lic records. Significantly, that court 
recognized the invasion of the right 
of privacy as a distinct cause of ac- 
tion, citing the Florida Supreme 
Court’s landmark holding in an “ap- 
propriation” case.* 

In Byron, Harless, Schaffer, Reid 
& Assoc. v. State ex rel. Schellenberg, 
360 So. 2d 83 (Fla. Ist DCA 1978), 
rev'd subnom., Shevin v. Byron, 
Harless, Schaffer, Reid & Assoc., 379 
So. 2d 633 (Fla. 1980), the Florida 
First District Court of Appeal certi- 
fied to the Florida Supreme Court a 
question of great public interest: 
whether a right of privacy exists 
under either the federal or the state 
constitution which renders Florida’s 
Public Records Law, F.S. ch. 119 
(1975), unconstitutional as applied 
to the facts of the case. The case in- 
volved the issue of whether written 
notes of a consultant who had pre- 
pared a report for a public agency 
(the Jacksonville Electric Authority) 
were subject to disclosure under 
Florida’s public records law. The 
consultant claimed that to compel 
disclosure of his papers as public 
records would unconstituticnally 
invade his privacy rights. 

Two years later, the Florida Su- 
preme Court answered the Byron 
Harless question. The court charac- 
terized that privacy interest, which 
is called “informational” or 
“disclosural” privacy, as the “new- 
est and the least defined,” comment- 
ing that “the [U.S.] Supreme Court 
has provided little specific guidance 
on this aspect of the right of privacy, 
and neither Whalen*nor Nixon” re- 
solves the question presented.”!' In 
finding no federal constitutional 
support for the consultant’s position, 
the Florida Supreme Court was 
“guided” by another decision in 
which the U.S. Supreme Court 
found there was no government dep- 
rivation of a federally protected in- 
vasion of privacy when county offi- 
cials released the name and 
photograph of a person who had 
been arrested for shoplifting.” 

In Shevin, the Florida Supreme 
Court rejected the consultant’s claim 
for Florida constitutional protection 
based on Art. I, §12, which protects 


people from unreasonable searches 
and seizures and the unreasonable 
interception of private communica- 
tions, stating that the only privacy 
interest §12 protects is the same 
interest that the Fourth Amend- 
ment of the U.S. Constitution pro- 
tects.'° The court distinguished its 
prior holdings in privacy cases‘ re- 
ferring to its earlier decision in 
Laird v. State, 342 So. 2d 962 (Fla. 
1977), “which made clear that 
Florida has no general state con- 
stitutional right of privacy.” In 
short, the Florida Supreme Court 
held that there was no federal or 
Florida constitutional right to pri- 
vacy that limits access to one’s per- 
sonal information,'’ and that there 
was no common law right to such 
privacy.’® 

While the Byron Harless/Shevin 
case was progressing through the 
court system, in 1977-1978 the 
Florida Constitution Revision Com- 
mission conducted public meetings 
in various Florida locations. People 
who appeared before the commis- 
sion expressed concerns about the 
ready access, exchange, and prolif- 
eration of their personal informa- 
tion, and they emphasized their de- 
sire for protection of the privacy of 
their personal information.'’ In 
those meetings and among the com- 
missioners, Floridians expressed 
virtually no concern about any need 
for additional protection to preserve 
“behavioral privacy” [the right to 
autonomy of personal decisionmaking 
about one’s own body]. Notwith- 
standing the concerns articulated, 
in 1978 Florida voters rejected a pro- 
posed amendment to the Florida 
Constitution which would have ex- 
pressly provided a right of privacy. 
In his concurring/dissenting opinion 
to Byron Harless, Justice England 
noted that this proposed privacy 
amendment was packaged among 
50 proposed amendments as “Revi- 
sion No. 1” for a single “yes” or “no” 
vote by the voters.'* 

Florida’s Constitutional Right of 
Privacy.In 1980, Florida became 
the fourth state to add to its consti- 
tution the right of its people to be 
free from invasion of their privacy,'® 
in sweeping language: 
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Every natural person has the right to 
be let alone and free from governmental 
intrusion into the person’s private life 
except as otherwise provided herein. 
This section shall not be construed to 
limit the public’s right of access to pub- 
lic records and meetings as provided by 
law.”° 


The inclusion of the phrase “right 
to be let alone” from government 
intrusion in Florida’s privacy 
amendment was by no means unin- 
tentional. Professor Patricia Dore, 
who assisted in drafting the privacy 
amendment, stated that the phrase 
was deliberately chosen as a means 
of distinguishing Florida’s broad 
privacy right from the limited fed- 
eral right announced in Katz v. U.S., 
389 U.S. 347 (1967).”! 

Four years later, in a case tried 
before this constitutional amend- 
ment was adopted, the Florida Su- 
preme Court decided that intimate 
personal information provided by 
tenants and prospective public hous- 
ing tenants in their applications 
should be available for public ac- 
cess.” The Supreme Court upheld 
the public’s right of access under 
ES. Ch. 119, finding that there was 
no federal or common law right of 
privacy, and further holding that 
the Art. I, §23 right of privacy spe- 
cifically does not apply to public 
records. 

In his special concurring opinion, 
Justice Overton expressed his con- 
cern “that we have not applied a 
balancing test I believe is required 
by the right of privacy provision con- 
tained in Art. I, §23 of the Florida 
Constitution.””’ However, upon ap- 
plying the balancing test, Justice 
Overton opined that this informa- 
tion must be available for public 
scrutiny in order to ensure public 
accountability of the housing au- 
thority and its officers. Justice 
Overton discussed at great length 
the different privacy interests ac- 
corded protection by the U.S. Su- 
preme Court and Florida courts. He 
noted that while the U.S. Supreme 
Court had, to a limited extent, ad- 
dressed the right of disclosural pri- 
vacy, it had found protected govern- 
mental intrusions to be reasonable 
in a number of cases, and that the 
Florida Supreme Court had found 
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there was no protectible right to 
disclosural privacy in the Shevin/ 
Byron Harless case. Commenting on 
the new privacy amendment to the 
Florida constitution, Justice 
Overton said “the unambiguous lan- 
guage of the new provision makes it 
clear that courts may not construe 
the provision in a manner which 
would impair the public’s right of 
access to public records and meet- 
ings to assure governmental ac- 
countability.”** He concluded his 
opinion by finding that the intrusion 
was reasonable for the necessary 
public accountability, which was a 
compelling public purpose.” 

The next year (1985), the Florida 
Supreme Court again decided the 
issue of whether a public employee 
(this time a psychiatrist who worked 
in a public hospital) had a right to 
the privacy of information contained 
in his employment records. The 
court held that F.S. Ch. 119 trumped 
the doctor’s right of privacy, once the 
information made its way into his 
employment records. Justice Overton, 
however, concurring only in the result, 
wanted the parties to brief the ques- 
tion of whether the doctor’s informa- 
tional privacy rights should trump 
the Public Records Act if disclosure 
of the information would endanger the 
doctor or other hospital employees. 

After waxing eloquently about the 
“deeply rooted” concept of privacy, 
the Florida Supreme Court gave 
disclosural privacy short shrift in 
Winfield v. Division of Pari-Mutuel 
Wagering, 477 So. 2d 544 (Fla. 
1985).7° In Winfield, the court an- 
swered the certified question: “Does 
Art. I, §23 of the Florida Constitu- 
tion prevent the Division of Pari- 
Mutuel Wagering from subpoenaing 
a Florida citizen’s bank records 
without notice?” Announcing that it 
had not yet enunciated the appro- 
priate standard of review in assess- 
ing a claim of unconstitutional gov- 
ernmental intrusion into one’s 
privacy rights under the Florida 
Constitution, the court said: 

The right of privacy is a fundamental 
right which we believe demands the com- 
pelling state interest standard. This test 
shifts the burden of proof to the state to 


justify an intrusion on privacy. The bur- 
den can be met by demonstrating that 


the challenged regulation serves a com- 
pelling state interest and accomplishes 
its goal through the least intrusive 
means.” 


After these strong statements 
that profess to uphold “strong” pri- 
vacy rights, and after finding that 
the Winfields had a reasonable ex- 
pectation for the privacy of their 
bank records, the court determined 
that the government had a compel- 
ling interest in pursuing its pari- 
mutuels investigation which out- 
weighed the Winfields’ rights of 
privacy, and that the government 
had used the least intrusive means 
to achieve that interest. The court 
offered no analysis about how it 
reached that conclusion. 

Intermediate appellate courts in 
subsequent decisions have applied 
“strict scrutiny” or “highly strin- 
gent” standards of review in pri- 
vacy cases. Interestingly enough, in 
1998 the Florida Supreme Court 
noted it could cite no cases in Florida 
in which “government intrusion in 
personal decisionmaking survived 


the compelling state interest test.”*° 
The Third District Court of Appeal, 
balancing an individual’s right of 
informational privacy against the 
public’s right of access to govern- 
ment agency records, commented, 
“(T]he people and the legislature 
have balanced the competing inter- 
ests. It is not within the scope of our 
authority to create new exemp- 
tions—which is what we would be 
doing if we, in a balancing process, 
came down on the side of nondisclo- 
sure of nonexempt public docu- 
ments.”*! 


Openness of Court 
Records: Miami Herald v. 
Mcintosh and its Progeny 

In 1976, in State ex rel Miami 
Herald Publishing Co. v. McIntosh, 
340 So. 2d 904 (Fla. 1976), the 
Florida Supreme Court established 
a three-pronged test for closure of 
court proceedings, declaring the pre- 
sumption that court process in 
criminal cases is open and that 
people may be excluded only for “the 
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most cogent reasons.” According to 
this test, the person seeking closure 
must establish 1) that the measure 
limiting or denying access is neces- 
sary to prevent a serious and immi- 
nent threat to the administration of 
justice; 2) there are no less restric- 
tive alternative measures available 
which would mitigate the danger; 
and 3) that the measure being con- 
sidered will in fact achieve the 
court’s protective purpose. 

In 1987 the court decided in a 
criminal case that the press’ right 
of access did not extend to discov- 
ery depositions in a civil case,* cit- 
ing a decision of the U.S. Supreme 
Court. However, the court stated 
that its rationale also applied to 
criminal cases.** In so doing, the 
Florida Supreme Court balanced the 
privacy rights of parties and wit- 
nesses against the “public compo- 
nents of a trial,” recognizing that 
parties have broad discovery rights 
that permit intrusion into people’s 
affairs, and stating that “public ac- 
cess to discovery information at the 
moment it is first discovered pre- 
sents unacceptable hazards to other 
constitutional rights because of un- 
certainty as to the nature and con- 
tent of the information.”” 


The Next Eight Years 

During the next decade, the 
Florida Supreme Court and 
Florida’s intermediate appellate 
courts wrestled with the apparent 
conflict between individual rights to 
privacy of information and the open- 
ness of court, other government, and 
government agency records. In 1987, 
the Second District Court of Appeal 
decided that documents considered 
by a trial judge in sentencing a de- 
fendant were considered part of the 
court record and were presumptively 
open to public inspection.* Then in 
1988 a Florida legislator’s acrimo- 
nious divorce became the touchstone 
for the Florida Supreme Court to 
extend the presumption of openness 
to civil cases, including divorce 
cases, when that legislator sought 
to seal the entire court file of his di- 
vorce. After enunciating the stan- 
dards for closure of a civil case, the 
court commented: “The parties seek- 


ing a dissolution of their marriage 
are not entitled to a private court 
proceeding just because they are re- 
quired to utilize the judicial system. 
Dissolution proceedings are regu- 
lated by statute and are unique be- 
cause the state is considered an in- 
terested third party to protect the 
public welfare.”** The court declared 
limited content-based exceptions to 
the strong presumption of openness: 
(a) to comply with established public 
policy set forth in the constitution, stat- 
utes, rules, or case law; (b) to protect 
trade secrets; (c) to protect a compelling 
governmental interest [e.g., national 
security; confidential informants]; (d) to 
obtain evidence to properly determine 
legal issues in a case; (e) to avoid sub- 
stantial injury to innocent third parties 
[e.g., to protect young witnesses from 
offensive testimony; to protect children 
in a divorce]; or (f) to avoid substantial 
injury to a party by disclosure of mat- 
ters protected by a common law or pri- 
vacy right not generally inherent in the 
specific type of civil proceeding sought 
to be closed. We find that, under appro- 
priate circumstances, the constitutional 
right of privacy established in Florida 
by the adoption of article I, section 23, 
could form a constitutional basis for clo- 
sure under (e) or (f).*” 


The year after the Supreme Court 
decided the Barron case, the First 
District Court of Appeal was asked 
to decide in Peyton v. Browning, 541 
So. 2d 1341 (Fla. lst DCA 1989), 
whether financial affidavits sealed 
in a 1986 dissolution action pursu- 
ant to Fla. R. Civ. P. 1.611(a) should 
be unsealed on a motion filed in 
1988 by a person who was not a 
party to the dissolution action.* 
Rule 1.611(a) then in effect allowed 
the court to seal financial informa- 
tion that parties were required to 
file in dissolution of marriages cases 
in which a party requested financial 
relief. The First District distin- 
guished this case from Barron, com- 
menting that “the closure order in 
Barron was not predicated on rule 
1.611(a),* nor do we find anything 
in the opinion which could be read 
as the intent to amend or to abro- 
gate the rule.” So the First District 
reversed the trial court’s order un- 
sealing the financial affidavits, 
based on Rule 1.611(a), since Rule 
1.611(a) was not amended or abro- 
gated by the 1989 amendments to 
the Florida Rules of Civil Procedure. 
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In 1988, the Florida Supreme 
Court decided whether police use of 
“pen registers” to obtain information 
about outgoing calls made by sus- 
pects in a bookmaking investigation 
violated those suspects’ right to pri- 
vacy under Art. I, §23 of the Florida 
Constitution.*® The court held that 
the suspects’ right of privacy was 
outweighed by the state’s compelling 
interest in enforcing its criminal 
code. However, Justice Barkett be- 
gan the majority opinion by writing 
eloquently of the “fundamental” 
right of privacy: “One of its ultimate 
goals is to foster the independence 
and individualism which is a distin- 
guishing mark of our society and 
which can thrive only by assuring a 
zone of privacy into which not even 
government may intrude without 
invitation or consent.”*' 

Notwithstanding the vigor of the 
pro-privacy language in that case, 
four years later, exercising its rule- 
making authority,* the Florida Su- 
preme Court promulgated Rule of 
Judicial Administration 2.051, 
which in effect codified the Barron 
case standards. In promulgating the 
rule, the court was prompted by a 
1992 proposed amendment to the 
Florida Constitution which would 
have provided that all records of the 
judicial branch shall be public ex- 
cept those exempted by court rule 
in effect on the date of the adoption 
of the amendment or those ex- 
empted by the legislature.* Ironi- 
cally, by special concurring opinion, 
Justice Overton, who had champi- 
oned constitutional protection of the 
right of privacy in the late 1970s, 
emphasized his understanding that 
this rule brought no change regard- 
ing the presumption of openness of 
court records as set forth in Barron. 
That rule remains in effect, as the 
court originally crafted it. 

Within the next two weeks (No- 
vember 1992), Florida voters further 
amended the “government in the 
sunshine” provisions of their consti- 
tution by adding Art. I, §24, which 
provides: 


(a) Every person has the right to inspect 
or copy any public record made or re- 
ceived in connection with the official 
business of any public body, officer, or 
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employee of the state, or persons acting 
in their behalf, except with respect to 
records exempted pursuant to this sec- 
tion or specifically made confidential by 
this Constitution. This section specifi- 
cally includes the legislative, executive, 
and judicial branches of government and 
each agency or department created 
thereunder; counties, municipalities, 
and districts; and each constitutional 
officer, board, and commission, or entity 
created pursuant to law or this Consti- 
tution. 


Applying that amendment four 
years later, the Florida Supreme 
Court said that this constitutional 
provision prohibits the court from 
later enacting a new rule which 
would close any records.“ 

Shortly after the effective date of 
Rule 2.051, and during the same 
month that Florida voters added 
Art. I, §24 to their constitution, the 
Florida Supreme Court had occasion 
to decide whether the names and 
addresses on a client list of an al- 
leged prostitute who was a defen- 
dant in a criminal prosecution 
should be disclosed to the media. 
The client list was included in dis- 
covery material that the state pro- 
duced to the defense in preparation 
for trial. The persons identified on 
the client list asked the trial judge 
to deny access to that information, 
claiming protection from disclosure 
according to Art. I, §23 of the Florida 
Constitution.” 

Interestingly, the court discussed 
the openness of public records un- 
der F\S. Ch. 119, a statute the court 
had earlier held did not apply to 
records of a judicial proceeding, and 
then the three-pronged closure test 
for court proceedings it had estab- 
lished in Lewis.** However, the court 
then proceeded to apply the Barron 
standard for closure as being more 
appropriate for this case, in which 
the named clients were not parties 
to the case. The court determined 
that these alleged clients of the ac- 
cused prostitute [the “Does”] had no 
privacy interest in their identifying 
information, and closure was not 
justified under Barron “because the 
Does’ privacy rights are not impli- 
cated when they participate in a 
crime.”*’ Of course, when the trial 
court ordered their identity dis- 
closed, no one in the case had yet 


been convicted of a crime! Although 
the Florida Supreme Court decided 
the case on a “zone of privacy” ba- 
sis, it again reiterated “this state’s 
open government policy requires 
that information be available for 
public inspection unless the infor- 
mation fits under a legislatively cre- 
ated exemption.”** One scholar ana- 
lyzing the Doe case from a primacy 
approach* wrote: “Overall, the 
court’s analysis was curt and 
conclusory, overlooking factors such 
as the language and the formative 
history of the state’s constitutional 
right to privacy.”*° That same year, 
the Third District Court of Appeal 
reversed a trial court that had 
sealed a marital settlement agree- 
ment, pleadings and exhibits in a 
dissolution of marriage case. Recog- 
nizing the “strong presumption of 
openness” and that “parties to a dis- 
solution proceeding are not entitled 
to a private court proceeding,” the 
court nevertheless allowed the par- 
ties’ financial affidavits to remain 
sealed, based upon the rule of pro- 
cedure then in effect that authorized 
the court to seal financial affidavits 
and other financial information 
upon the request of either party.” 

The Second District Court of Ap- 
peal decided in 1997 that a plaintiff 
in a tort case was not entitled to 
close his court file from public view, 
after applying the elements of Rule 
2.051(c)(9).** In so doing, the court 
balanced the people’s interest in 
public courts against the plaintiffs 
personal interest in keeping facts 
private, using as its test whether the 
plaintiff had a reasonable expecta- 
tion of privacy in matters “inherent” 
in the litigation.® 

The Florida Supreme Court 
amended Rule 1.611 in 1998 to 
eliminate the trial judge’s discretion 
to seal financial affidavits. Now a 
family law litigant who wishes to 
seal his or her financial affidavit or 
any other information in court 
records must proceed under Code of 
Judicial Administration Rule 2.051, 
a formidable task. Responding to 
committee concerns about such 
ready access to intimate financial 
information, the court said a trial 
judge could seal financial records on 


a showing that third parties are 
likely to use the information in an 
abusive manner. In its commentary 
to the amendment, the Supreme 
Court specified what a trial judge 
would have to find to justify sealing 
those records: 

For instance, if it is likely that access 
to the financial information would sub- 
ject a party to abuse such as the use of 
the information by third parties for pur- 
poses unrelated to government or judi- 
cial accountability or to first amend- 
ment rights, then a trial judge has the 
authority to seal the financial informa- 
tion. In doing so, however, the order 
sealing the records should be condi- 
tional in that the financial information 
should be disclosed to any person who 
establishes that disclosure of the infor- 
mation is necessary for government or 
judicial accountability or has a proper 
first amendment right to the informa- 
tion. This clarification should alleviate 
some of the committees’ concerns be- 
cause it explains that trial judges have 
the ability to protect the privacy inter- 
ests of parties that could be adversely 
affected by new technology.” 


The author has not found any case 
testing a trial judge’s sealing or de- 
clining to seal financial affidavits in 
a family law case since the Supreme 
Court promulgated this amend- 
ment. In Salczman v. Joquiel, 26 
Fla. L. Weekly D234 (Fla. 3d DCA 
2001), the Florida Third District 
Court of Appeal held that a husband 
and wife who asked the court to dis- 
solve their childless marriage and 
to enforce their antenuptial agree- 
ment should not have been required 
to file financial affidavits because 
they did not ask the court for “per- 
manent financial relief.” 

Of the categories of personal in- 
formation that should be protected 
by Florida’s constitutional right to 
privacy, medical records enjoy 
greater sanctity, perhaps because 
they are also specifically protected 
by Florida statutes. Ironically citing 
Winfield,* the Fourth District Court 
of Appeal in State v. Rutherford 
brushed aside a person’s analogous 
claim of the right to privacy of fi- 
nancial records, giving far more 
weight to a person’s right to privacy 
of his or her medical records.” 

Thus, in final analysis, Florida 
courts do not protect a person’s right 
to the privacy of personal informa- 
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tion from disclosure, unless that in- 
formation happens to be specifically 
protected by rule or by statute (e.g., 
medical information and records). 
Although courts articulate the bal- 
ancing test they must perform in 
deciding these cases where claims 
for public access conflict with pri- 
vacy rights, they are quick to jetti- 
son the privacy right when informa- 
tional (rather than behavioral) 
privacy is at issue. 


The Proposed Rule 

The author proposes an amend- 
ment to Family Law Rule of Proce- 
dure 12.285, to protect a person’s 
right to the privacy of intimate fi- 
nancial information that the court 
does not use and does not need in 
accomplishing resolution of certain 
simple domestic relations actions: 
those in which neither party sought 
permanent financial relief. The pro- 
posed amendment is consistent with 
the reasoning of Judge Lehan in his 
concurring/dissenting opinion in 
Tribune Co. v Cannella, 438 So. 2d 
516 (Fla. 2d DCA 1983). In this case, 
the court addressed the conflict be- 
tween the media’s right of access 
under Florida Public Records Act®® 
and a public employee’s right of pri- 
vacy claim to restrict media access 
to certain personal information con- 
tained in his employment records. 
That issue parallels the conflict be- 
tween the same open records laws 
and the divorcing person’s right of 
privacy to financial information. In 
his opinion, Judge Lehan quoted one 
scholar who wrote, after the Su- 
preme Court decided Shevin, 
[P]rivacy and open records can be com- 
patible but accommodation requires ac- 
knowledging the value of each. The right 
to know demands public exposure of re- 
corded official action, but that right 
should apply with less force to personal 
information supplied by private citizens. 
If citizenship in a functioning democracy 
requires general access to government 


files, limited but genuine interests also 
demand restricted areas of nonaccess.*? 


This author’s proposed amendment 
would provide: 


The court may seal financial affidavits 
and other records containing financial 
information upon request of either party 
if: (a) the parties have no minor children, 
have filed a written settlement agree- 


ment, and seek to dissolve their mar- 
riage and to have their agreement ap- 
proved by the court and there is no liti- 
gation concerning financial issues, or (b) 
the court’s jurisdiction is limited, and the 
court lacks jurisdiction to determine any 
financial issues. 

The present rule requires that all 
parties file financial affidavits so 
that the court can use them in de- 
termining requests for monetary 
relief: issues of alimony, child sup- 
port, equitable distribution, and at- 
torneys’ fees. In cases to which the 
proposed amendment would apply, 
the parties have not asked that the 
court determine any monetary is- 
sues. They ask only that the court 
find that their marriage is irretriev- 
ably broken, and that the court de- 
termine they entered into a valid 
and binding contract by which they 
resolved their issues. 

The public interest in financial 
records of parties to family law cases 
is its interest in the judicial process, 
the accountability of members of the 
judicial branch. In each case where 
parties who do not have minor chil- 
dren have resolved their differences 
by contract, the court may not re- 
write, alter or change that contract, 
but must uphold it unless it is 
against public policy.® In those 
cases, the court’s role is limited to 
the sole issue of determining the 
existence of a valid contract. Since 
financial affidavits are irrelevant to 
that issue,” neither the state nor 
the public should have any interest 
in the parties’ intimate financial 
information, much less a compelling 
interest.®* Thus the individual’s 
right to the privacy of his or her fi- 
nancial information should prevail. 

The amendment would not apply 
to cases in which the parties have 
minor children, because the author 
recognizes the state’s compelling 
interest, as a matter of public policy, 
in assuring that parents adequately 
support their minor children accord- 
ing to statutory guidelines™ and 
that the state’s trial judges require 
such support. The amendment 
would not apply to cases in which 
the parties settle during litigation, 
because the author recognizes that 
a trial judge’s pretrial decisions (e.g., 
temporary support, discovery rul- 
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ings, etc.) when weighed against 
parties’ financial constraints, may 
lead them to settle their cases on 
terms that initially would not have 
been acceptable. In those cases, the 
state and the public have an inter- 
est in the accountability of trial 
judges’ decisionmaking processes. 

Thus this proposed amendment 
would protect the individual’s right 
to the privacy of his or her intimate 
financial information, yielding to 
the state’s compelling interest in 
that information when the support 
of its dependent children and depen- 
dent former spouses are at stake, 
but it would do so by the least in- 
trusive means. U 


' The rule requires that parties file 
such affidavits “in any proceeding for an 
initial or supplemental request for per- 
manent financial relief, including, but 
not limited to, a request for child sup- 
port, alimony, equitable distribution of 
assets or debts, or attorneys’ fees, suit 
money, or costs.” 

* Judge Martha Warner, remarks at a 
continuing legal education course offered 
by The Florida Bar (October 20, 2000). 
Although flagrant misuse of such infor- 
mation might subject the misuser to an 
action in tort, Cape Publications, Inc. v. 
Hitchner, 514 So. 2d 1136 (Fla. 5th 
D.C.A. 1987), press and broadcast me- 
dia nevertheless have the right to pub- 
lish information they obtain from court 
records. See, for example, Doe v. Ameri- 
can Lawyer Media, 639 So. 2d 1021 (Fla. 
3d D.C.A. 1994). 

3 No reported Florida appellate case 
has determined whether the financial 
affidavit of a family law litigant was 
properly or improperly sealed by a trial 
court judge. However, during the 
writer’s more than eight years presid- 
ing as a family law trial judge, a signifi- 
cant number of litigants have requested 
that their financial affidavits (and some- 
times other court documents) be sealed. 
These litigants bear the burden of per- 
suading the court that leaving their 
documents in public view would cause a 
consequence that meets the limited right 
of closure provided by Rule of Judicial 
Administration 2.051, which allows clo- 
sure when confidentiality is required to 
“(ij) prevent a serious and imminent 
threat to the fair, impartial, and orderly 
administration of justice; (ii) protect 
trade secrets; (iii) protect a compelling 
governmental interest; (iv) obtain evi- 
dence to determine legal issues in a case; 
(v) avoid substantial injury to innocent 
third parties; (vi) avoid substantial in- 
jury to a party by disclosure of matters 
protected by a common law or privacy 
right not generally inherent in the spe- 
cific type of proceeding sought to be 
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closed; (vii) comply with established pub- 
lic policy set forth in the Florida or 
United States Constitution or statutes 
or Florida rules or case law.” 

* Two scholars have compared the 
Florida Supreme Court’s treatment of in- 
formational privacy [the individual’s in- 
terest in avoiding public disclosure of 
personal, intimate matters] to the court’s 
treatment of behavioral privacy [the 
individual’s interest in preserving the 
autonomy of making personal decisions]. 
Daniel Gordon noted the court’s rather 
scant analysis of the compelling state 
interest standard when applied to infor- 
mational cases, as contrasted to signifi- 
cant, detailed analysis when applied to 
the behavioral (decisional autonomy) 
cases. Daniel Gordon, Upside Down In- 
tentions: Weakening the State Constitu- 
tional Right to Privacy, a Florida Story 
of Intrigue and a Lack of Historical In- 
tegrity, 71 Temp. L. Rev. 579 (1998). John 
Sanchez concluded, after reviewing the 
13-year history of appellate cases con- 
struing and applying Art. I, §23 of the 
Florida Constitution: “Thirteen years of 
parsing section 23 have taken the lus- 
ter off privacy’s promise. So far, hopes 
outrun reality. The cases bring sharply 
into focus that all too often privacy plays 
second banana to competing interests.” 
John Sanchez, Constitutional Privacy in 
Florida: Between the Idea and the Real- 
ity Falls the Shadow, 18 Nova L. Rev. 
775, 800 (1994). 

5 A recent assessment of six Florida ju- 
dicial circuits revealed that in 71 per- 
cent of all dissolution of marriage cases, 
the parties have no issues when their 
cases are filed. They simply want to dis- 
solve their marriage, and in those in 
which the court has personal jurisdic- 
tion, they want the court to confirm their 
agreement that they made before filing 
their case. Family Court Assessment — 
Dissolutions of Marriage (unpublished 
report, on file with Office of the State 
Court Administrator, Tallahassee, 
Florida). 

® The Florida 1977 Constitution Revi- 
sion Commission recognized the poten- 
tial conflict between the individual right 
to privacy and the public’s right to know, 
when the commission chair created a 
single Committee on Ethics, Privacy and 
Elections to explore that interrelation- 
ship. Gerald B.Cope, Jr., To Be Let Alone: 
Florida’s Proposed Right of Privacy, 6 
Fra. St. U. L. Rev. 671, 674 (1978). In 
that article, the author, Judge Cope, who 
is now a member of Florida’s Third Dis- 
trict Court of Appeal, refers to his ear- 
lier article Toward a Right of Privacy as 
a Matter of State Constitutional Law, 5 
Fra. St. U. L. Rev. 631 (1977). 

7 Patterson v. Tribune, 146 So. 2d 623 
(Fla. 2d D.C.A. 1962), cert. denied, 151 
So. 2d 306 (Fla. 1963). 

8 Cason v. Baskin, 30 So. 2d 635 (Fla. 
1947), in which Ms. Cason sued author- 
ess Marjorie Kinnan Baskin for having 
depicted her in a recognizable form in 
her book Cross Creek, thereby having 
appropriated her likeness and thus in- 


vading her right to privacy. 

® Whalen v. Roe, 429 U.S. 589 (1977). 

© Nixon v. Administrator of General 
Services, 433 U.S. 425 (1977). 

"| Shevin v. Byron Harless, Schaffer, 
Reid & Assoc., 379 So. 2d 633, 637 (Fla. 
1980). 

2 Paul v. Davis, 424 U.S. 693 (1976). 

'3 Shevin, 379 So. 2d at 639. 

4 In Re Grand Jury Investigation, 287 
So. 2d 43 (Fla. 1973); Hagaman v. 
Andrews, 232 So. 2d 1 (Fla. 1970); and 
Cason v. Baskin, 155 Fla. 198, 20 So. 2d 
243 (1944). 

'S The Florida Supreme Court catego- 
rized the limited protection the U.S. Su- 
preme Court gave to protect privacy in- 
terests: “[A]n individual’s interest in 
being secure from unwarranted govern- 
mental surveillance and intrusion into 
his private affairs; a person’s interest in 
decisional autonomy on personally inti- 
mate matters; and an individual’s inter- 
est in protecting against the disclosure 
of personal matters... .”[citations omit- 
ted] As to the last category of interests, 
the court described this interest as the 
“newest and least defined.” The Florida 
Supreme Court said that while some day 
the U.S. Supreme Court “may some day 
breathe some life into [this] privacy in- 
terest,” it did not see this right as feder- 
ally protected. Shevin, 379 So. 2d at 637. 
It further found no Florida constitutional 
protection for a privacy interest beyond 
a person’s interest in being secure from 
unwarranted governmental intrusion. 
379 So. 2d at 639. 

16 Shevin, 379 So. 2d at 639. 

7 Daniel R. Gordon, Upside Down In- 
tentions: Weakening the State Constitu- 
tional Right to Privacy, a Florida Story 
of Intrigue and a Lack of Historical In- 
tegrity, 71 Temp. L. Rev. 579, 588 (1998). 
Interestingly, the author comments on 
the meetings of the recent Constitution 
Revision Commission (1997-98), where 
the public overwhelmingly articulated 
concern about behavioral privacy issues 
(e.g., right to abortions, right to die, phy- 
sician-assisted suicide, etc.), but gave 
scant attention to issues of informational 
privacy. A search of the commission’s 
website, www.law.fsu.edu/cre, on Sep- 
tember 1, 2000, shows that the commis- 
sion considered only three proposals to 
revise art. I, §23: a proposal to prohibit 
the sale of personal information from a 
database [Proposal No. 57]; a proposal 
to protect people against nongovernmen- 
tal intrusion for commercial purposes 
[Proposal No. 171]; and a proposal pro- 
hibiting partial birth abortions [Proposal 
No. 97]. A citizens guide published at 
that time described the right to privacy 
as a “frequently discussed” issue that 
may be considered by the Commission, 
but in describing that issue, it enumer- 
ated seven behavioral privacy concerns, 
and no concerns about informational pri- 
vacy. www.law.fsu.edu/crce/collins/ 
Potential. html. 

'8 Shevin, 379 So. 2d at 641, where Jus- 
tice England wrote, “Nor would I be de- 
terred from an examination of Florida’s 


Constitution by the fact that an express 
right of privacy was proposed as an 
amendment to the Constitution in 1978, 
but rejected by the voters. The amend- 
ment was one of at least fifty amend- 
ments packaged by the Commission as 
‘Revision No. 1’ for a single ‘yes’ or ‘no’ 
vote by the voters. It is difficult for me 
to consider the rejection of this package 
of amendments as the rejection of a right 
of privacy (or any other specific proposal 
in the package, for that matter).” (cita- 
tions omitted.) 

'? In so doing, Florida joined Alaska, 
California, and Montana, all of whom 
had adopted strong, freestanding rights 
of privacy as separate sections of their 
state constitutions in 1972. Cope, supra 
note 6, at 673, 681-682. 

20 Fa. Const. art. I, §23. 

*! See Patricia A. Dore, Of Rights Lost 
and Gained, 6 Fa. Sr. U. L. Rev. 609, 
652-53 n.268 (1978), discussed in Stall 
v. State, 570 So. 2d 257, 265 (1990) 
(Kogan, J., dissenting), certiorari denied, 
501 U.S. 1250; Mozo v. State, 632 So. 2d 
623 (Fla. 4th D.C.A. 1994), review 
granted, 640 So. 2d 1108, approved, 655 
So. 2d 1115 (1995), rehearing denied. 

» Forsberg v. Housing Authority of the 
City of Miami Beach, 455 So. 2d 373 (Fla. 
1984). 

23 Id. 

Td. 

*> In a 1997 law review article, how- 
ever, Justice Overton and a co-author 
verbalized the parade of horribles en- 
abled by the availability of all sorts of 
personal information and the ease of 
capitalizing on that availability. After 
reviewing existing federal and state law, 
they stated, “Equally clear is the fact 
that informational privacy is not ad- 
equately protected.” Justice Ben F. 
Overton and Katherine E. Giddings, The 
Right of Privacy in Florida in the Age of 
Technology and the Twenty-First Cen- 
tury: A Need for Protection from Private 
and Commercial Intrusion, Fia. Sr. U. 
L. Rev. 26 (1997). The authors adhered 
to advocating open access to public 
records as provided by law, but they pro- 
posed legislation to protect people 
against commercial use of private infor- 
mation and heightened individual 
vigilence over protecting the integrity of 
private information. 

26 In that case, the Department of Busi- 
ness Regulation had issued subpoenaes 
for the Winfields’ bank records, without 
notice to them, in the course of an in- 
vestigation into the pari-mutuel indus- 
try. 

27 Id. Interestingly, the court here cited 
Roe v. Wade, 410 U.S. 113 (1973), a be- 
havioral privacy case. Legal scholars 
contrast the Florida Supreme Court’s 
strong protection of this privacy right to 
make personal decisions with their “lick 
and a promise” treatment of the right to 
informational privacy. For one justice’s 
articulation of the differing analytical 
processes in informational privacy cases 
contrasted with decisional privacy cases, 
see Justice Kogan’s dissenting opinion 
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in Krischer v, McIver, 697 So. 2d 97, 114 
(Fla. 1997). 

28 State v. Presidential Women’s Center, 
707 So. 2d 1145 (Fla. 4th D.C.A. 1998). 

29 In State v. Rutherford, 707 So. 2d 
1129 (Fla. 4th D.C.A. 1997), which con- 
sidered whether the prosecutor could 
subpoena hospital records to obtain a 
patient’s medical information without 
the patient’s consent, the court said, “[a] 
principal aim of the privacy amendment 
is to secure informational privacy, to 
afford individuals some protection 
against the increasing collection, reten- 
tion, and use of information relating to 
all facets of an individual’s life,” citing 
Rasmussen v. South Florida Blood 
Serv., Inc., 500 So. 2d 533, 536 
(Fla.1987). The court then analyzed 
“(wJhere a right to privacy attaches, the 
state may vindicate an encroachment 
on that right if it demonstrates that the 
intrusion is justified by a compelling 
state interest and that the state has 
used the least intrusive means to ac- 
complish its goal.” 

3° Van Eiff v. Azicri, 720 So. 2d 510 
(Fla. 1998). In that case, the Court de- 
termined whether a section of the 
Florida grandparent visitation statute 
violated the parents’ rights of decisional 
privacy. 

31 Wallace v. Guzman, 687 So. 2d 1351, 
1354 (Fla. 3d D.C.A. 1997). In Wallace, 
the wife of a member of a government 
agency asserted a privacy interest in 
her and her husband’s personal finan- 
cial information given to that agency. 
Her husband’s joint financial informa- 
tion was held to be available for public 
inspection because the legislature had 
created no exemption for such spouses, 
the court saying although certainly the 
legislature must have been aware of 
joint filings and disclosures, it gave no 
exemption for public records containing 
their personal information. 

82 Palm Beach Newspapers v. Burk, 
504 So. 2d 378 (1987). 

33 Seattle Times Co. v. Rhinehart, 467 
U.S. 20 (1984). 

34 Palm Beach Newspapers, 504 So. 2d 
at 383 n.33. 

% Sarasota Herald Tribune ov. 
Holtzendorf, 507 So. 2d 667 (Fla. 3d 
D.C.A. 1987). 

%° Barron v. Florida Freedom Newspa- 
pers, 531 So. 2d 113 (1988). 

37 Td. at 118. 

3° Mr. Browning, who sought access to 
these financial affidavits, was then in- 
volved in commercial litigation with the 
former husband, and he sought those 
records to help him in his case. 

38 In Barron, the trial court was asked 
to seal the entire court file concerning 
the Senator’s divorce, not just the finan- 
cial affidavits. 

4° Shaktman v. State, 553 So. 2d 148 
(Fla. 1989). 

“1 Td. at 150. 

#2 Fa. Const. art. V, §2(a). See also Z 
& O Realty Associates v. Lakow, 519 So. 
2d 3 (Fla. 3d D.C.A. 1987). 

48 In re: Amendments to Florida Rules 


of Judicial Administration — Public Ac- 
cess, 608 So. 2d 472 (Fla. 1992) 

44 Florida Board of Bar Examiners Re: 
Amendments to the Rules of the Su- 
preme Court of Florida Relating to Ad- 
missions to the Bar, 676 So. 2d 372 (Fla. 
1996). In this case the court declined to 
amend Rules Relating to Admissions to 
the Bar to authorize release to Bar ap- 
plicants documents the Bar had ob- 
tained from other sources, citing the 
need to foster candid responses to the 
Bar’s inquiries about applicants for 
admission. 

45 Post-Newsweek Stations v. Doe, 612 
So. 2d 549 (Fla. 1992). 

46 Miami Herald Publishing Co. v. 
Lewis 426 So. 2d 1 (Fla. 1982). 

47 Post-Newsweek Stations, 612 So. 2d 
at 552. 

48 Td. at 553. 

4° Under the primacy approach, state 
courts avoid utilizing the Federal Con- 
stitution until the state constitution 
fails to protect an activity protected by 
the Federal Constitution. Thus “[w]Jhen 
called upon to decide matters of funda- 
mental rights, Florida’s state courts are 
bound under federal principles to give 
primacy to our state Constitution, and 
to give independent legal import to ev- 
ery phrase and clause contained 
therein.” Traylor v. State, 596 So. 2d 
957, 962 (Fla. 1992). 

5° Daniel Gordon, Good Intentions — 
Questionable Results: Florida Tries the 
Primacy Model, 18 Nova L. Rev. 759, 
770 (Winter 1994). 

51 Sonderling v. Sonderling, 600 So. 2d 
1285 (Fla. 3d D.C.A. 1992). 

52 Carnegie v. Tedder, 698 So. 2d 1310 
(Fla. 2d D.C.A. 1997). 

53 Td. at 1312. 

54 For an analogous situation, see 
Smithwick v. Television 12 of Jackson- 
ville, Inc., 730 So. 2d 795 (Fla. 1st 
D.C.A. 1995), where a physician who 
had been sued for malpractice and 
settled his case tried unsuccessfully to 
seal or to remove certain discovery 
documents that were included in court 
records. 

55> Amendments to Florida Family Law 
Rules of Procedure, 723 So. 2d 208, 210 
(Fla. 1998). 

56 The citation is ironic because al- 
though in Winfield the Florida Supreme 
Court recognized a person’s right to the 
privacy of confidential financial infor- 
mation, it gave that right short shrift 
when balanced against the state’s in- 
terest in enforcing its pari-mutuel gam- 
bling laws. 

57 State v. Rutherford, 707 So. 2d 1129 
(Fla. 4th DCA 1997). The Fourth Dis- 
trict Court of Appeal said, “[T]he 
[Winfield] court held that the amend- 
ment covered a citizen’s bank records 
in the custody of a financial institution, 
materials considerably less “private” 
than hospital or medical records, tra- 
ditional matters for which a person 
might have a legitimate expectation of 
privacy. 

58 Fa. Stat. ch. 119. 
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59 Federal Constitutional Privacy and 
the Florida Public Records Law: Resolv- 
ing the Conflict, 33 U. Fia. L. Rev. 313 
(1981). 

6° Peyton v. Browning, 541 So. 2d 1341 
(Fla. lst D.C.A. 1989). 

61 Petracca v. Petracca, So. 2d 905 (Fla. 
4th D.C.A. 1998). 

62 Salczman, 26 Fla. L. Weekly D234. 

63 For the Florida Supreme Court’s re- 
cent adherence to the compelling state 
interest standard, once a person’s pri- 
vacy right has been implicated, see 
Krischer v. Mclver, 697 So. 97, 102 (Fla. 
1997). Interestingly, in Krischer, a be- 
havioral privacy case, the Court cites 
Winfield v. Division of Pari-Mutuel Wa- 
gering, an informational privacy case, 
for the compelling state interest test. 

64 See Woodward v. Berkery, 714 So. 
2d 1027 (Fla. 4th D.C.A. 1998), where 
the mother of singer Tom Jones’ (the 
stage name of Mr. Woodward) child 
sought extensive discovery of his finan- 
cial information in an action to modify 
a New York court-approved “non-modi- 
fiable” agreement for child support. In 
discussing the Florida constitutional 
right of privacy, the Court commented, 
“(I]t seems apparent to us that personal 
finances are among those private mat- 
ters kept secret by most people. The 
Fourth District recognized that ready 
access to such private financial worth 
information may become an undue 
source of embarrassment and a undue 
pressure to a litigant, and misuse of 
such information may be incurable by 
any subsequent court action. Since that 
financial information was not material 
to any issue reasonably likely to be con- 
tested (and it was sought primarily to 
embarrass and bring undue pressure on 
Mr. Woodward), the court found no com- 
pelling state interest that outweighed 
his right to privacy. The Florida Fifth 
District Court of Appeal notes the con- 
trast between the Fourth District’s de- 
gree of protection of a person’s right to 
the privacy of his financial information 
in Woodward compared to the Supreme 
Court’s lackluster protection in 
Winfield, in Compton v. West Volusia 
Hospital Authority, 727 So. 2d 379, 382 
(Fla. 5th D.C.A. 1999). 
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Tax Law 


The Continuing Evolution of the “New” Innocent 
Spouse Rules as Implemented and Interpreted by 
the Internal Revenue Service and the Courts 


Part Il 


by Frances D. Sheehy and Anthony J. Scaletta 


his is the second part of a 

discussion of the continu- 

ing evolution of the inno- 

cent spouse rules, as in- 
terpreted by the IRS and the courts. 
Part I reviewed the old innocent 
spouse rules and §§6015(b) and (c)of 
the new rules. Part II will review 
the new equitable relief under 
§6015(f), the proposed regulations 
pending approval by the Depart- 
ment of Treasury, the Internal Rev- 
enue Service procedures, what to 
expect after submission of an inno- 
cent spouse claim, and whether the 
flexibility in application of the in- 
nocent spouse criteria which Con- 
gress envisioned has been attained. 


Equitable Relief When 
All Else Fails—§6015(f) 

If an innocent spouse fails to 
qualify for relief under either 
§6015(b) or §6015(c), new §6015(f)! 
gives the IRS discretion to grant 
relief to such individual if, taking 
into account all the facts and cir- 
cumstances, it is inequitable to hold 
the innocent spouse liable for any 
unpaid tax or deficiency (or portion 
thereof).2 Unlike innocent spouse 
relief or deficiency allocation under 
§§6015(b) and 6015(c), equitable 
relief under §6015(f) can be granted 
for tax liabilities that are correctly 
reported on the return, but not paid, 
as well as for deficiencies. Innocent 
spouse relief and deficiency alloca- 
tion under §§6015(b) and (c) apply 
only to understatements of tax. 

The granting of equitable relief 
is completely within the Service’s 
discretion. Revenue Procedure 


A balance must be 
struck to ensure 
that those truly 
innocent under the 
new law are allowed 
the relief provided 
by statute. 


2000-15 provides the criteria the 
Service will use to make its deter- 
mination whether an electing 
spouse will be granted equitable 
relief.* The threshold requirements, 
according to Revenue Procedure 
2000-15, for consideration for equi- 
table relief under 6015(f) are: 1) a 
joint return was filed; 2) the request 
for relief was timely filed; 3) the 
taxpayer seeking relief does not 
qualify under §6015(b) or §6015(c); 
4) assets were not transferred as 
part of a fraudulent scheme; 5) dis- 
qualified assets were not trans- 
ferred; and 6) the joint return was 
not filed with fraudulent intent. 
Once the basic prerequisites are 
met, the IRS will consider all the 
facts and circumstances to deter- 
mine whether the innocent spouse 


is entitled to relief. In deciding 
whether an electing spouse should 
be relieved of an understatement of 
tax, the IRS lists the following fac- 
tors as weighing in favor of relief: 

1) The electing spouse is sepa- 
rated or divorced from the 
nonelecting spouse; 

2) The electing spouse would suf- 
fer economic hardship (inability to 
pay reasonable basic living ex- 
penses) if relief is not granted; 

3) The electing spouse was 
abused by the nonelecting spouse, 
but such abuse did not amount to 
duress; 

4) The electing spouse did not 
know and had no reason to know of 
the items giving rise to the defi- 
ciency; 

5) The nonelecting spouse has a 
legal obligation pursuant to a di- 
vorce decree or an agreement to pay 
the outstanding liability; and 

6) The liability for which relief 
is sought is attributable to the 
nonelecting spouse.‘ 

Conversely, the presence of the 
following factors weigh against re- 
lieving an electing spouse from an 
understatement of tax: 

1) The item giving rise to the de- 
ficiency is attributable to the elect- 
ing spouse; 

2) The electing spouse knew or 
had reason to know of the item giv- 
ing rise to the deficiency;° 

3) The electing spouse signifi- 
cantly benefitted from the item giv- 
ing rise to the deficiency; 

4) The electing spouse will not 
experience economic hardship if re- 
lief is not granted; 

5) The electing spouse did not 
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make a good faith effort to comply 
with the tax laws; and 

6) The electing spouse has a le- 
gal obligation pursuant to a divorce 
decree or agreement to pay the li- 
ability.® 

The Service’s determination that 
an innocent spouse is not entitled 
to equitable relief is subject to re- 
view in the Tax Court under an 
abuse of discretion standard.’ The 
Tax Court has determined that a 
taxpayer must ask for and be denied 
relief under §6015(b) or §6015(c) to 
obtain jurisdiction for review under 
§6015(f).° The Tax Court has further 
determined that a request for and 
denial of relief under §6015(f) is a 
prerequisite for review by the Tax 
Court.° 

Once Tax Court jurisdiction is ob- 
tained, however, it may be difficult 
to overturn the IRS’ denial of equi- 
table relief from an understatement 
of tax because many of the same fac- 
tors set forth in Revenue Procedure 
2000-15 appear to be the same fac- 
tors which would disqualify a tax- 
payer for relief under §§6015(b) and 
(c). For example, since one of the fac- 
tors weighing heavily against equi- 
table relief is whether the electing 
spouse knew or should have known 
of the understatement, an innocent 
spouse who cannot qualify for relief 
under §6015(b) because he or she 
should have known of the under- 
statement will, in all but the most 
egregious cases, probably be denied 
relief under 6015(f) as well.'® 

Similarly, one of the primary fac- 
tors in making a determination that 
it would be inequitable to hold the 
spouse liable for an understatement 
under §6015(b) is whether the 
spouse significantly benefitted from 
the understatement. The fact that 
an innocent spouse “significantly 
benefitted” from the understate- 
ment is a factor listed in Revenue 
Procedure 2000-15 weighing against 
equitable relief. Therefore, if a 
spouse is denied relief under 
§6015(b) because he or she signifi- 
cantly benefitted from the under- 
statement, it is likely the Service 
will deny the spouse equitable re- 
lief under §6015(f). Whether there 
are any instances remaining that 


will qualify for relief under §6015(f) 
for those who have failed the 
§§6015(b) and (c) tests, the pre-req- 
uisite for jurisdiction and review by 
the Tax Court of §6015(f) equitable 
relief, is unclear. 


IRS Proposes Regulations 
on Innocent Spouse Relief 

The IRS published proposed regu- 
lations governing implementation of 
the new innocent spouse provisions 
on January 17, 2001."' Hearings on 
the proposed regulations were held 
on May 30, 2001. The final draft is 
currently being circulated, and is 
pending final approval by the De- 
partment of Treasury. It was antici- 
pated that the final regulations 
would be available by the end of 
2001. The proposed regulations pro- 
vide guidance on innocent spouse 
relief under §6015. Specifically, the 
proposed regulations set forth the 
following: 

1) Clarification that “knowledge 
or reason to know” of an understate- 
ment exists only when there is ac- 
tual knowledge of the erroneous 
item, or a reasonable person would 
have known of the item; 

2) Limitations for determining 
whether spouses are members of the 
same household for purposes of 
§6015(c); 

3) Expanding the definition of ac- 
tual knowledge to include erroneous 
items without knowing the source 
of the item, and including joint own- 
ership as support for finding actual 
knowledge; 

4) Increasing the innocent 
spouse’s liability by the value of any 
disqualified assets transferred to 
that spouse, with a presumption 
that any assets transferred within 
12 months of the first letter of defi- 
ciency are disqualified assets, except 
as to assets transferred pursuant to 
divorce, separate maintenance, or 
child support agreements; 

5) Allocation rules with respect to 
proportionment of income, deduc- 
tions, penalties, and other items re- 
quired to be reported; 

6) Clarification that a request for 
relief under §§6015(b) or (c) will au- 
tomatically be considered and re- 
viewed for relief under §6015(f), but 
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limiting requests for relief under 
§6015(f) to a review under that sec- 
tion; 

7) Clarification of statutes of limi- 
tation for consideration with respect 
to the two-year rule; 

8) Clarification of suspension of 
collection action during the pen- 
dency of a request for relief; 

9) Clarification that a joint return 
signed under duress is not a joint 
return for purposes of liability; 

10) Required notice that a claim 
for relief has been filed, and an op- 
portunity to participate in the pro- 
ceedings, to the nonrequesting 
spouse; and 

11) Specific examples for allow- 
ance and disallowance of the re- 
quests for relief.'” 

Until the final regulations are 
approved, it is uncertain what effect 
the comments, hearings, or subse- 
quent court decisions will have on 
these regulations which govern the 
IRS’ interpretation and implemen- 
tation of the new innocent spouse 
rules. In addition, the Internal Rev- 
enue Manual provisions with re- 
spect to innocent spouse relief are 
being revised. The revised provi- 
sions were expected to be completed 
by the end of 2001 as well. It is clear, 
however, that the proposed regula- 
tions appear to superimpose many 
of the disqualifying criteria under 
former law on the new law, and at- 
tempt to ease the actual knowledge 
burden imposed by the statute on 
the IRS by creating definitions of per 
se actual knowledge. 


How to File a Claim for 
Relief/IRS Procedures 

Form Required / Address 

A claim for relief under the inno- 
cent spouse provisions should be 
filed on Form 8857. The completed 
form should be sent to: Internal Rev- 
enue Service - Cincinnati Service 
Center, STOP 829, Unit 11, 201 
West Rivercenter, Covington, KY 
41012. Presently, all claims should 
be filed directly with the Cincinnati 
Service Center, which employs 155 
people trained to process the claims. 
The only innocent spouse cases 
which will be considered at the lo- 
cal level are those that are currently 
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in the field, and those that involve 
complex issues. 

¢ Statistics and Timeframes for 
Innocent Spouse Claims 

There have been 162,851 innocent 
spouse claims (representing ap- 
proximately 84,000 taxpayers), filed 
since the new law became effective. 
Of these, 51,609 were filed during 
the last fiscal year, from October 1, 
2000, through September 30, 2001. 
Of those, there are 48,180 pending 
claims, representing 25,357 taxpay- 
ers. 

Forty-six percent of the claims 
filed were rejected because they did 
not meet the basic requirements. 
That is, there was no joint return, 
or no return, filed (40 percent); the 
liability was full-paid (13 percent); 
the statute of limitations for collec- 
tion had expired (7 percent); and 
other reasons (36 percent). The re- 
maining 54 percent of the “deter- 
mined” claims were made up of 59 
percent related to unpaid liabilities 
under 6015(f) relief, and 41 percent 
related to deficiency issues. 

There were no statistics available 
from the IRS with respect to the per- 
centage of “determined” claims 
which were disallowed. Nor was 
there a breakdown by percentage of 
the reasons for disallowance. The 
general reasons for denial given 
were: failure to meet the burden of 
proof with respect to the knowledge 
requirement; failure to meet the 
burden of proof with respect to a 
“reasonable” belief that the tax 
would be paid under the conditions 
set forth in Revenue Procedure 
2000-15 with respect to equitable 
relief under IRC §6015(f); and a de- 
termination that the adjustment 
was due to the taxpayer requesting 
innocent spouse relief.'* 

The claims process is lengthy, 
with a minimum of 205 days from 
filing of the claim, partially due to 
statutorily mandated notifications 
and letters. Practitioners should 
forewarn their clients that the pro- 
cess will take between 205 days and 
400 days for the administrative por- 
tion of the claims process, and even 
longer should it be necessary to go 
through the appeals process or pe- 
tition the Tax Court. The estimated 
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time frames are increased if claims 
are not filed properly or information 
is incomplete. To assist in the pro- 
cessing of claims, a case processing 
computer based decision tool is be- 
ing implemented and was scheduled 
for demonstration at the January 
2002 American Bar Association 
meeting in New Orleans. 

The new law requires the IRS to 
notify the noninnocent spouse that 
a request for relief has been filed. If 
your client is a victim of domestic 
abuse, the claim should be filed with 
a notation, “Potential Domestic 
Abuse Case.”"* This will ensure that 
the address of the innocent spouse 
will be withheld from the 
noninnocent spouse. The American 
Bar Association and the IRS are in- 
volved in a joint project to develop 
training kits to be distributed to 
shelters and organizations to assist 
victims of domestic abuse to avail 
themselves of relief under these pro- 
visions. 

© Other Considerations in Filing 
a Claim for Relief 

The IRS has 10 years from the 
date of assessment of the tax to col- 
lect the unpaid liability.” Filing a 
claim for innocent spouse relief or 
deficiency allocation under IRC 


§6015(b) or (c) suspends the collec- 
tion statute during the time the 
claim is pending, plus an additional 
60 days.'® This occurs because the 
IRS suspends all collection activity 
against the innocent spouse until a 
determination is made, unless such 
a delay would jeopardize collection.” 
The collection statute is not sus- 
pended for equitable relief claims 
under IRC §6015(f) because the sus- 
pension of collection is a matter of 
policy rather than mandated by 
statute. Practitioners should take 
into consideration the remaining 
time left on the statute of limita- 
tions for collection prior to filing an 
innocent spouse claim so as not to 
extend a statute about to lapse. 

The IRS will not consider claims 
filed as “protective” claims prior to 
any notification of an audit or no- 
tice of an outstanding liability.'® 
Practitioners should further ensure 
that claims are filed within the two- 
year window after initiation of col- 
lection action. 

As previously noted, the 
noninnocent spouse is notified by 
the IRS that a claim for relief has 
been filed, and is also notified of the 
IRS’ final determination.'® The 
noninnocent spouse is not required 


TIN 


| seriously considered hiring you until | realized 
that would have involved giving you some of my money. 
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to respond, and has no appeal rights 
with respect to the IRS’ decision. 
Should the claim be disallowed and 
the innocent spouse files a petition 
with the Tax Court, the noninnocent 
spouse will be notified of the Tax 
Court proceeding and will be al- 
lowed to “intervene.””° This right to 
intervene allows the noninnocent 
spouse to object and precludes the 
IRS and the innocent spouse from 
entering into an agreement to grant 
relief to the innocent spouse unless 
the court gives full consideration to 
the objection and approves the 
agreement in spite of the objection.”! 
This right to notice and intervention 
appears to put the Tax Court in the 
business of domestic relations dis- 
putes, and may allow abusive 
spouses one more chance to intimi- 
date the truly innocent spouse. Such 
a requirement may even dissuade 
the truly innocent spouse from ap- 
plying for relief to avoid further con- 
tact with the former spouse. The Tax 
Court rules require a petition for 
review of the innocent spouse pro- 
vision to be entitled “Petition for De- 
termination of Relief from Joint and 
Several Liability on a Joint Re- 
turn.””? 

Under the prior law, signing a 
closing agreement under IRC 
§7121(b) precluded a subsequent 
claim for innocent spouse relief.” In 
Shafman v. United States, the Bank- 
ruptcy Court allowed allocation of 
the liability under IRC §6015(c) 
even though a closing agreement 
had been executed between the tax- 
payers and the IRS.” It is also clear 
that if a taxpayer “meaningfully 
participates” in any court proceed- 
ing which determines the tax liabil- 
ity, there is no subsequent relief 
under IRC §6015(b) or (c).”° 

With respect to refunds, the IRS 
has indicated that the taxpayer can 
reduce a deficiency under IRC 
§6015(c), the allocation election, but 
cannot obtain a refund under such 
section.”° And, that although re- 
funds are allowable under the inno- 
cent spouse provision (IRC 
§6015(b)), and the equitable provi- 
sion (IRC §6015(f)), refunds will not 
be allowed except in limited circum- 
stances under the equitable relief 
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provision. Furthermore, even if the 
IRS concedes innocent spouse, the 
Tax Court may be hesitant to allow 
an award of attorneys’ fees and costs 
under IRC §7430.?' 


Conclusion 

The flexibility in application of the 
innocent spouse criteria which Con- 
gress envisioned has clearly not 
been achieved, although it is con- 
tinuing to evolve. The IRS has been 
struggling with an overwhelming re- 
sponse to the new law from taxpay- 
ers requesting relief, unfinalized 
guidance in the form of regulations, 
and lack of sufficiently trained per- 
sonnel to process the claims. As dis- 
cussed in Part I, and above, there is 
clearly a continued aversion to 
granting innocent spouse relief as 
is exemplified by the IRS’ reliance 
on the old rules to define the new 
criteria, its administrative posture 
for denial of relief, its litigation pos- 
ture with respect to the knowledge 
and inequitable requirements, and 
its initial resistance to the jurisdic- 
tion of the Tax Court to review de- 
nial of relief. 

As taxpayers, we demand that the 
IRS perform due diligence to avoid 
granting relief to the undeserving 
“noninnocent” spouse. On the other 
hand, a balance must be struck to 
ensure that those truly innocent un- 
der the new law are allowed the re- 
lief provided by statute. This bal- 
ance must be provided by the courts 
in their interpretation of the law as 
applied to the facts and circum- 
stances of each case. It appears that 
many of the decisions cited above 
which allowed relief to the taxpayer 
under IRC §6015 were not appealed 
by the IRS. Thus, it can only be as- 
sumed that the IRS is looking for the 
courts to determine the proper bal- 
ance as well. This will only work if 
those affected innocent spouses have 
the ability to challenge the disallow- 
ance through litigation, and if the 
IRS then applies the courts’ inter- 
pretations to their administrative 
process. 


' IRC §6015(f) provides an additional 
opportunity for relief as follows: “SEC 
6015(f). Equitable Relief .. . Under 


procedures prescribed by the Secre- 
tary, if... (1) taking into account all 
the facts and circumstances, it is in- 
equitable to hold the individual liable 
for the unpaid tax or any deficiency (or 
any portion of either); and (2) relief is 
not available to such individual under 
subsection (b) or (c), the Secretary may 
relieve such individual of such liabil- 
ity.” 

2 IRC §66(c) provides similar equi- 
table relief for spouses in community 
property states who may be held liable 
for separate return liability for items 
of community income attributable to 
the spouse. IRC §66(c); Rev. Proc. 
2000-15. 

3 Rev. Proc. 2000-15, I.R.B. 2000-5 
(Jan. 18, 2000). 

* Rev. Proc. 2000-15, §4.01. 

° The Revenue Procedure lists this as 
“an extremely strong factor weighing 
against relief.” 

® Rev. Proc. 2000-15, §4.02. 

? Cheshire v. Commissioner, 115 T.C. 
183, 198 (2000). 

8’ Fernandez v. Commissioner, 114 
T.C. 324 (2000). 

® Charlton v. Commissioner, 114 T.C. 
333 (2000). 

© For example, in Butler, v. Commis- 
sioner, 114 T.C. 276 (2000), the Tax 
Court denied innocent spouse relief un- 
der §6015(b) because it found the in- 
nocent spouse should have known of 
the understatement on the return. In 
discussing the innocent spouse’s claim 
for equitable relief under §6015(f), the 
Tax Court highlighted the fact that the 
innocent spouse should have known of 
the understatement on the return, and 
that the taxpayer presented no addi- 
tional evidence to support her claim. 
It is uncertain whether the Tax Court 
would have favorably considered addi- 
tional evidence in its review of the IRS’ 
denial of equitable relief. 

1 Prop. Treas. Reg. §1.6015, 66 Fed. 
Reg. 3888 (Jan. 17, 2001). 

'2 Prop. Treas. Reg. §1.6015, 66 Fed. 
Reg. 3888 (Jan. 17, 2001). 

'S Statistics provided by Lynne M. 
Morrison, program analyst, W:ISP, In- 
nocent Spouse Program, Internal Rev- 
enue Service. 

4 See IRS Notice 1263. 

TRC §6502. 

6 IRC §6015(e)(2). 

IRC §6015(e)(1)(B)(i). 

'S Prop. Treas. Reg. §1.6015. 

‘9 When undertaking representation 
of joint taxpayers before the IRS, the 
practitioner should evaluate, at the 
outset, the potential for a claim for in- 
nocent spouse relief in the event the 
IRS assesses a deficiency. The practi- 
tioner should disclose to the parties the 
potential for a conflict of interest, 
which may disqualify the practitioner 
from continuing the representation. In 
general, attorneys are ethically prohib- 
ited from representing a client whose 
interests are directly adverse to an- 
other client, or to use information re- 
lating to the representation of a client 


to the disadvantage of the client. See 
Fla. Rules of Prof. Conduct 4-1.7 and 
4-1.8. Both situations can potentially 
arise during the course of an innocent 
spouse claim where one practitioner is 
representing both parties. Separate 
representation may be the best course 
of action, at least with respect to the 
innocent spouse issue. 

20 Interim Tax Court Rules, Title 
XXXI, Rules 320 through 325. 

21 Corson v. Commissioner, 114 T.C. 
354 (2000); King v. Commissioner, 115 
T.C. 118 (2000). Under the prior law, 
the noninnocent spouse had no right 
to notice or participation. Miller v. 
Commissioner, 115 T.C. 582 (2000). 

22 Interim Tax Court Rules, Title 
XXXI, Rule 321(b). 

23 Katz v. United States, 43 A.F.T.R. 
2d 1124 (D. Mass. 1979); United States 
v. Mayfield, 75 A.F.T.R. 2d 595 (S.D. 
Ind. 1994); Hopkins v. United States, 
146 F.3d 729 (9th Cir. 1998). 

2488 A.F.T.R. 2d 5693 (Bankr. N.D. 
W.Va. 2001). There is no indication 
that the preclusive effect of IRC §7121 
was at issue in that case. 

2° IRC §6015(g)(2); Vetrano v. Com- 
missioner, 116 T.C. 272 (2001). The 
Vetrano Court retained jurisdiction to 
determine whether Patricia Vetrano 
was entitled to innocent spouse relief 
which they found was sufficiently 
elected in her brief. 

26 IRC §6015(g)(3). 

27 Livingston v. Commissioner, T.C. 
Memo 2000-387. 


Frances D. Sheehy received her 
J.D., with highest distinction, in 1987 
from the University of Arizona. She is a 
sole practitioner in Coconut Creek, with 
a general tax practice focusing on tax 
controversy and bankruptcy. Ms. Sheehy 
was with the Office of Chief Counsel IRS 
in Miami, litigating tax and bankruptcy 
cases, and was a member of the IRS 
teaching staff with emphasis on the tax 
aspects of bankruptcy. 

Anthony J. Scaletta is a member 
of the Tax and Fiduciary Practice Group 
and the Estate and Financial Planning 
Department of Bond, Schoeneck & King, 
P.A., Naples. He practices in most areas 
of tax law,including representing taxpay- 
ers in disputes with the IRS. Mr. Scaletta 
received his J.D. from Nova Southeast- 
ern University and his LL.M. in taxa- 
tion from the University of Florida. 

The authors thank Bruce Thomas, 
Jack Holstein, and Lynn M. Morrison of 
the Internal Revenue Service for their 
assistance in providing statistical data 
and information for this article. 

This column is submitted on behalf 
of the Tax Section, Louis T.M. Conti, 
chair, and Michael D. Miller and Lester 
B. Law, editors. 
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Florida Civil Procedure 

Bruce Berman recently com- 
pleted the 2001-2002 edition of his 
book, Florida Civil Procedure. In 
this book, he analyzes Florida’s 
Rules of Civil Procedure on a rule- 
by-rule basis. He presents the text 
of each rule followed by its history, 
a comparison to federal rules, and 
an analysis of significant case law. 
He also includes a table of cases, in- 
dex, time frame table, and tracing 
table relating to the federal rules 
as well as tables comparing media- 
tion and arbitration procedures in 
state and federal courts in each of 
the districts. 

The 2001-2002 edition includes 
the new amendments which went 
into effect on January 1, 2001, as 
part of the four-year cycle changes 
adopted by the Florida Supreme 
Court, as well as other amendments 
adopted by the Supreme Court since 
the last edition of this book. The 
book also updates case law since the 
publication of the 2000 supplement 
and the 1999 edition. 

This new edition includes, 
among other topics, updated com- 
mentaries on recent developments 
concerning discovery, proposals for 
settlement, motions for attorneys’ 
fees, class actions, forum non con- 
veniens, and medical malpractice 
presuit screening. 

Bruce Berman is a commercial 
trial lawyer with the law firm, 
McDermott, Will and Emery. He 
has served on The Florida Bar’s 
Civil Procedure Rules Committee 
since 1984 serving two terms as 
chair. For this edition, he was as- 
sisted by Judge Peter D. Webster 
of the First District Court of Appeal, 
attorney Lori E. Terens who chaired 
the Civil Procedure Rules Commit- 
tee at the conclusion of the four-year 
cycle leading to the 2001 amend- 
ments, and attorney Pedro 
Martinez- Fraga who serves on the 
local federal court rules committee 
in Miami. 


Books 


Florida Civil Procedure (900 
pages)is published by West Group 
and is available for $91 per copy 
online at www.WestGroup.com or 
by calling 800/762-5272. 


Directory for Florida 
Government 

Throughout the year, citizens, 
businesses, and associations have 
countless reasons to contact their 
state officials. The Florida Cham- 
ber of Commerce’s Official 2002 
Pocket Guide to Florida Government 
will make that task simpler, provid- 
ing a comprehensive and easy-to- 
use index. 

The compact, 98-page booklet 
contains e-mail addresses, district 
and capital telephone numbers and 
addresses, plus photos for the ex- 
ecutive, judicial, and legislative 
branches as well as the Florida Con- 
gressional Delegation. The guide 
also includes descriptions and con- 
tact information for all state agen- 
cies. 

“We designed the new 2002 guide 
to serve as an all-inclusive state 
government directory, making it 
easy for anyone to identify the right 
official and their contact informa- 
tion,” said Paul A. Ledford, senior 
vice president of the Florida Cham- 
ber of Commerce. 

To order The Official 2002 Pocket 
Guide to Florida Government, send 
$8 to 335 Beard St., Tallahassee, 
Florida 32303. Make check payable 
to Chamber Services. One can also 
order on the web at 
www.flchamber.com, or by tele- 
phone 850/222-6002. 

The Florida Chamber of Com- 
merce, through the 69 local cham- 
ber members of the Florida Cham- 
ber Federation, represents more 
than 84,000 businesses statewide. 


National Institute 
for Trial Advocacy 

The second volume, Practice Com- 
mentaries — Federal Rules of Evi- 
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dence, in NITA’s Practice Commen- 
taries series combines the Federal 
Rules with a practical analysis of 
how to use these rules to develop a 
winning courtroom strategy. 

The Federal Rules of Evidence are 
printed in their entirety, and each 
rule is followed by a brief, practical, 
and practice-oriented commentary. 

This 155-page paperback can be 
ordered for $39.95 by calling 800/ 
225-6482 or visiting www.nita.org. 


Medical Records 
for Attorneys 

Published by ALI-ABA, this book 
shows attorneys how to systemati- 
cally interpret medical records to 
discover the patient’s symptoms, di- 
agnosis, and outcome of medical 
care. 

This new text explains how to use 
medical records to understand 
charts, standard procedures used to 
deliver medical care in hospitals, 
common medical concepts, roles and 
responsibilities of hospital person- 
nel, and records of pregnancy and 
obstetrical delivery. 

A medical abbreviations glossary 
with cross-references and 65 exhib- 
its illustrates many concepts to al- 
low the attorney to make sense of 
actual medical documents. 

Cost of the book is $99 plus $6 
for shipping and handling. To order 
or for more information, call the 
ALI-ABA customer service depart- 
ment at 800/253-6397. 


Telecommuting 

Learn how to advise your busi- 
ness clients how to develop success- 
ful telecommuting programs and 
show your business clients how to 
maximize the profitability of 
telework while minimizing its risk 
with ALI-ABA’s new book, The Law 
of Telecommuting, by Nicole Belson 
Goluboff. 

The $79 hardcover book also of- 
fers practical suggestions on how to 
handle the legal questions that 
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telework raises and illustrate the 
key topics that an organization’s 
telework policy and agreements 
should cover. 

The Law of Telecommuting can be 
ordered by calling 800/CLE-NEWS 
or by visiting www.ali-aba.org. 


History of Polk County 

Florida Southern College’s Center 
for Florida History, in conjunction 
with the Polk County Historical As- 
sociation and the FSC college book- 
store, is now distributing a compre- 
hensive history of Polk County — In 
the Midst of All that Makes Life 
Worth Living: Polk County, Florida, 
to 1940. 

The book is written by Canter 
Brown, Jr., who has written numer- 
ous works on Florida history and 
has received the Florida Historical 
Society’s Rembert W. Patrick Book 
Award and the Certificate of Com- 
mendation of the American Associa- 
tion for State and Local History. 

Learn about Polk’s saga from its 
earliest inhabitants to the verge of 
World War II by reading about such 
historical figures as Spanish ex- 
plorer Hernando de Soto, Creek 
leader Osceola, and bank robber 
Hugh Gant. In the Midst can be or- 
dered for $45 by calling 863/680- 
4186 visiting  http:// 
flsouthern.bkstore.com. 


Business Valuation 

Shannon Pratt’s latest book on 
business valuation, Business Valu- 
ation Discounts and Premiums, has 
been released by John Wiley & Sons, 
Inc., and can be ordered by calling 
888/BUS-VALU. 

The book provides a summary of 


Bar members are encouraged to 
submit book reviews of approximately 
500 words. They should be related to 
law but may be practical, esoteric, 
entertaining, or fiction. Reviews 
should include the number of pages, 
the publisher, cost, and purchasing 
information. 

Submit a hard copy and a disk to 
Editor, The Florida Bar Journal, 650 
Apalachee Parkway, Tallahassee 
32399-2300. 


the important studies regarding 
business valuation, as well as a de- 
tailed look at the data supporting 
marketability discounts and dis- 
counts for lack of control. 

Controversial business valuation 
issues such as the discount for lack 
of marketability applied to control- 
ling interests and trapped-in capi- 
tal gains in both C and S corpora- 
tions are also discussed. 

Business Valuations also con- 
tains tables containing settlement 
information of interest to the legal 
professional. 


O’Connor’s Federal Rules— 
Civil Trials 2001 

In 2000, the Federal Rules of Civil 
Procedure and Evidence were sub- 
stantially revised in the areas of 
service of process, the answer, fil- 
ing requirements for discovery, ini- 
tial disclosures, depositions, sanc- 
tions, admission and exclusion of 
evidence, expert testimony, and oth- 
ers. O’Connor’s Federal Rules incor- 
porates all of these important 
changes and latest case law into the 


only comprehensive and portable 
civil pretrial and trial manual. 

This book combines 10 chapters of 
expert commentary covering every 
phase of a federal trial with the en- 
tire Federal Rules of Civil Procedure, 
Federal Rules of Evidence, and Fed- 
eral Rules of Appellate Procedure. 

O’Connor’s Federal Rules is avail- 
able for $54.95 through Jones 
McClure Publishing, P.O. Box 3348, 
Houston, TX 77253, telephone 800/ 
626-6667. 


Jury Research 

This handbook helps trial attor- 
neys select jurors and covers both 
the theory of the jury selection pro- 
cess and the practical application of 
that theory in preparing and con- 
ducting voir dire and mock trials 
and includes surveys and question- 
naires. 

Edited by Walter F. Abbott and 
John Batt, this handbook (850 
pages) is available from ALI-ABA for 
$150 plus $7.50 for shipping/han- 
dling. Go to www.ali-aba.org/aliaba/ 
B644.htm to order. 


If a legal hassle or area of law has you 
confused or full of questions— 


SCOPE points you in the right direction. 


SCOPE offers the less experienced attorney 
accessibility to the knowledge and resources 
of a more experienced attorney—fast, free, 
and from the phone. 


SCOPE supplements your exercise of 

independent judgment through a general 

consultation with a qualified attorney with 
experience in a particular field of law. 


Ease your legal confusion. 
Call 800/342-8060, ext. 5807 


SCOPE—A Program of the Young Lawyers Division of The Florida Bar 
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sae registration information, see www.flabar.org or call CLE tugletrations at 
850/561-5831. On-site registration is by check only; however, please verify 
programming with CLE Registrations before making plans to attend. 


April 2002 Video Replays 


Ft. Lauderdale 
Broward County Bar Association #122 
April 11 * #5177-Advanced Evidence 
April 25 * #5076-Bankruptcy Practice and Procedures 
April 26 * #5173-Criminal Law Update 


Ft. Myers 
April 11 ¢ #5110-Land Trust Seminar 


Jacksonville 
Omni Hotel #154 
April 5 ¢ #5126-Public Interest Law “Social Security Seminar” 
Apri 9-10 * #5154L-5155V-Basic Personal Injury Litigation 
April 12 #5177-Advanced Evidence 
April 19 * #5140-Health Law Three 
April 25 * #5149-General Practice Two 
April 26 *« #5076-Bankruptcy Practice and Procedures 
Miami 
Hyatt Regency Downtown #24 
April 10 * #5126-Public Interest Law “Social Security Seminar” 
April 18 * #5140-Health Law Three 
April 25 * #5174-Proving and Defending Damages 


Orlando 
Downtown Marriott #68 
April 11 * #5126-Public Interest Law “Social Security Seminar” 
April 19 ¢ #5140-Health Law Three 
April 25 * #5076-Bankruptcy Practice and Procedures 
April 26 * #5173-Criminal Law Update 


Pensacola 
Escambia/Santa Rosa Bar Association #40 
April 11 * #5140-Health Law Three 
April 25 * #5126-Public Interest Law “Socia) Security Seminar” 


Sarasota 
Hyatt Hotel #42 
April 5 * #5140-Health Law Three 


Tallahassee 
The Florida Bar Annex #54 
April 12 * #5140-Health Law Three 
April 16-17 * #5154L-5155V-Basic Personal Injury Litigation 
April 18 ¢ #5126-Public Interest Law “Social Security Seminar” 
April 26 ¢ #5177-Advanced Evidence 


West Palm Beach 
Palm Beach County Bar Association #232 
April 11 * #5174-Proving and Defending Damages 
April 16 * #5177-Advanced Evidence 
April 17 * #5140-Health Law Three 
April 23-24 * #5154L-5155V-Basic Personal Injury Litigation 
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Trave: Leisure 


“Let’s Play Hooky” 


Magnolia Sun 


BED & BREAKFAST 


A grand, historic estate cimea 1926, 
in beautiful downtown Mount Dora 


We cater to couples that need a 
“Brief Break’ ~ Do you know any?? 


Toll Free: (800) 776-2112 
Website: http://Magnoliainn.net 
E-mail: Info@Magnolialnn.net 


Magnolia Onn 
347 E. Third Ave. 
Mount Dora, Florida 32757 


“Only come to CMagnolia Sun with 


someone you want to like you a lot!” 


AT RULY 
LEGENDARY RESORT. 


In 1913, this mountain resort made 
history for its attention to comfort 
and breathtaking views. 

Today, the legend continues. 
°510 rooms * 50,000 sq. ft. of meeting space 
*Wonderful dining & amenities 
*18-hole championship golf 
*Spa opening 2000 
*Newly expanded, state-of-the-art 

Sports Complex 


The Grove Park InnResort® 


A TRULY LEGENDARY RESORT 
Asheville, North Carolina 
MOBIL FOUR STAR, AAA FOUR DIAMOND 


For information, contact (800)438-5800 


Tarpon*Snook* Red fish*Marlin*Sailfish* 
Dolphin*wahoo*Bonefish* Tuna 
Join us at 
Tarpon Flats Island 
Destination § Marina 
And enjoy the ultimate 
flyfishing experience. 

You'll Love our Old Key West-style 
accommodations with its elegant 
furnishings and fantastic view. 
Just minutes from the trophy 
producing Bonefish flats of Key Largo, 
the famous Back Country of Florida Bay 
and the spectacular Atlantic Ocean. 
Or, just relax on our private white sand 
beach. ALL of this and more just 10 steps 
from your veranda. 


305-453-1313 * 866-546-0000 


Fax 305-453-1305 
Email: tarponflats1o3@aol.com 


Florida’s Southwest Coast 


Share the 
feeling... 


A private, beachfront retreat, complete 
with 45 holes of championship golf, 
38 tennis courts, superb dining, 
and luxury suites with private balconies 


(800) 237-8821 
301 Gulf of Mexico Drive ¢ Longboat Key, FL 34228 


www.longboatkeyclub.com 


MANSION 


Bed & Breakfast 


25 Hillstead Road 
Claremont,NH 03743 
(603) 543-0603 
1-800-736-0603 
FAX (603) 543-0001 
deb@goddardmansion.com 


http://www.goddardmansion.com 


Let 140,000 eyes 
see the world 
through your 

advertisement in the 


To Advertise Contact: 
Julie Tanner 
(850) 561-5687 
or e-mail: 
jtanner@flabar.org 
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THRILLED! We have ref 
ategories! We have calls s 
Are you ready to-siart 
And your friends wont tell 
pt secret in Florida” 


Faulty Repair. State/atic 
re RA. Reimondi, Sr, (561) 
www.forensicmechanic.c 
FSASSOCIATESGAGL.COl 


0% on law books. Cali 


America’s largest law book c 


ad SELL. Visa/AX 
ction Guaranteed. $6 
naligw.com 


ville, PL 2246, (04) 721-34 


(perience in Federal and State 


ed Forensic Document Ex 


strick, 380 S. State Road 
Attamente Springs, FL. S2 
Formerly with U.S. Postal h 
ime Lab. Over 24 yrs. Expe 
Certified former Board Dire 
throughout southeast 


we 
pys. AND 
ls daily. 
ide. Call 
Ptting 
cause its 


No Merit - No Charge | 


MED Witness, Ltd. 


medical expert testimony in medical malpractice, personal injury & disability claims 


Med Witness provides quality medical 
experts in any field of health care 


inter-City Testing 
Consulting Corporation 


Technical Evaluations and 

Expert Testimony 

Inquiries Welcome 
Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury 
Analysis; Chemistry/Chemicals, Construction 
Safety; Elevators/Escalators; Fires/Explosions; 
Flammability; Glass/Metal Fracture; Helmets; 
Ladders; Parks, Playgrounds, Amusements; 
Pollution-Air & Water; Safety/Electrical 
Engineering; Slips, Trips & Falls; Sports, 
Recreation, Aquatics; Toxic Exposure; Transpor- 


tation, Tires; Highway Safety; Warning/Instructions 


561) 745-7940 * FAX (561) 745-7939 
P.O. Box 2819 
Jupiter, Florida 33468 


47-673-4422 
MedWitness.com 


For more information on 
how you can advertise in 
the Lawyer Services Pages 


Contact: 
Randy Traynor 
{850) 561-5685 

rtraynor@flabar.org 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(U.S., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 
(for attomeys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 
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EXPERT WITNESS CONTINUED > 


JANUS MepicaL Exrperts LLC 


EXPERT MEDICAL TESTIMONY IN MALPRACTICE 
DISABILITY AND PERSONAL INJURY © 


wedibie medical 
Florida physicians. 

t malpractice case, 
. Plaintiff or 


@ Physicians For Quality 
experts. Since 1986. We ha 
who have agreed to review ¥ 
and if it has merit, testify fo 
Defense. 1-800-284-3627 
www.pfg.com. 


Police & 


¢ OVERNIGHT EXPERT AFFIDAVITS * FREE DETAILED CONSULTATION 


RE: STANDARDS OF CARE 
¢ FREE PREVIEW FOR MERIT 


CAUSATION AND LIABILITY ¢ BOARD CERTIFIED EXPERTS 


@ Lou Guasto Police 
years Law Enforcement 
Academy graduate. Unive 
Instructor. (954) 


Premises Liabili 


2401 S. DALE MABRY HWY., TAMPA, FL 33629 « TEL (813) 258-1827 


If it's a question of 


Safety... 


The answer must be 
Engineering, Safety, and 


Security Experts Profess onal 


(All Disciplines) 


@ Premises Liability & 
Practices & Procedures; Wrq 
T. Gaut (941) 593-8033. Na 
website: www.wtgaut.com. 


Real Esta 


@ James L. Mack, Board 
Lawyer with 51 years practié 
Florida real estate law, AV ra 
as consultant or expert witng 
20185 East Country Club Drive 
33180, (305) 466-5519, fax (i 
email: jlmacklaw @ aol.com. 


artified Real Estate 
3, available to act 


Professional Safety Incorporated 


1.800.562.7233 Located in the Palm Beach Area 


I—| ~SNI:HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


@ LegaiScope Research 
effective, concise, and tegat CONSULTATIVE EXPERTS 


vww.LegalScopeResearch.q 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 


4031 EXCHANGE 


@ Qualified 1031 Exchan 
Services. Regular, delayed 
suit. 20 years experience. 
your clients. Competitive pr 
(941) 366-1300 or FAX (941 
information. www.sarama 


‘Intermediary 
erse and build-to- 
work with you and 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
©] 5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
SORE: MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 
TOCKBROKER FRAUD 


MISMANAGEMENT STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


Call us to talk over HCAI: Health Care Auditors, Inc. Toll Free 1-877-390-HCAI 
your clients who have 13577 Feather Sound Drive Call (727) 579-8054 
Referral or co-counsel; Bidg. II, Suite 190 Fax (727) 573-1333 
David McGee and Peter J. ee Clearwater, Florida 33762-5552 We are pleased to receive your calls. 


Lane, Pensacola, (850) 432m 
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Blumberg Excelsior 


Compufinancial 


| better get back to the office. | have 
Corporate Creations an entire afternoon of “spinning my wheels” ahead of me. 


Empire Corporate Kit 
Gilsbar 
Government Liaison 
Services 
Health Care 
Auditors, Inc. 
Inter-City Testing & 
Consulting 
International Genealogical 
Search 
Janus Medical Experts 
Lexis Nexis Cover 2, Pg, 1, 3 
Mass Mutual Settlement 17 
Med-Witness 
Mike Papantonio 


Harvey Morse, P.A. 
Professional Safety Inc. 


Siver Insurance 


Trugman Valuation 
Resort at Longboat Key 33, 61 
West Group 

23, 35, 62, Back Cover 


What company daycare? That's the technical support staff. 


64 THE FLORIDA BAR JOURNAL/MARCH 2002 


Mie 

| 

43 

63 

37 

i 
— 


YOU PUT THE WORLD INTO 
YOUR WORK. 


WE DELIVER IT EARLIER 
TO MORE WORLD CITIES. 


UPS ships to more of your world than anyone else. You get the delivery options 
you need, including guaranteed door-to-door and routine customs-cleared 
service—and our special Customs Brokerage technology gets your shipments 
cleared with less hassle* Best of all, with your association discount, 
you pay less with UPS. Call 1-800-325-7000 to enroll today. 


*Visit www.ups.com or call 1-800-PICK-UPS® for drop box locations, On Call Air Pickup? free supplies and more. 


THE FLORIDA BAR 


MEMBER DISCOUNTS: 


$1.75 OFF 


UPS Next Day Air® letters 


10% OFF 


UPS Next Day Air® packages 
UPS 2nd Day Air A.M® 
letters 
UPS 2nd Day Air A.M? 
packages 


20% OFF 
UPS Worldwide Express®” 
letters or packages 
(U.S. origin only) 


1-800-325-7000 


Call to enroll. 
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WEST 
GROUP 


Usage preferences expressed in an independent survey 
conducted by Law Office Computing during their 
7th Annual Readers’ Choice Awards 


Preferred more than two to one. 


Overwhelming results. Independently reached. 

One reason for such dramatic numbers may be this: For more 
than 125 years, West's editorial enhancements have made it 
easier to find — and understand — the law. 


You need look no further than the West Key Number System® 
to see how these enhancements translate directly into specific 
and important benefits to your practice. 


West lawyer-editors have organized U.S. law into 400 topics, 
comprising over 80,000 Key Numbers — a system so well designed 
it is the de facto method used to classify U.S. case law. 


They carefully analyze every point of law in every reported case 
(and many unreported ones), and assign each point its proper Key 
Number. That number is your key to quickly finding every 
on-point case in every jurisdiction. 


The Key Number System is just one of many innovative, exclusive 
West features that have led so many legal professionals to the 
same conclusion: On Westlaw you get better results. Much better. 


Differences that matter 


Have your West Group Representative show you how. 
Call 1-800-762-5272. Or visit www.westlaw.com 


Westlaw 
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